UE DE PQ Le AL PR PR AOL EN PEN PAR PAR ET PRE 7 0 © LA PEINE MA Eu A tell LD 
find HOUR AE #4 DIN CARE EN EH RENE EE et EE NES LOL REG i V 07.94 OT f {14° 1 PL ON LA dt, JE pe Ad 
J Vas MES act ME A HAN rt . PSP PT OB we Oh Oop EC DOS DE RD 0 2 ee 32 HA RATAET RC 
; ' a) t rad A WEI EEE PF 97 VND 0) GW Od DS SN PVR ie Or CS SE LEE revu mov 
RAA NEXENEE DAPI) Ss FD TT es ot De ee ee ft ee ee AO 0 7202 ee IT 4 ; ? a ee BE A ES AT oo à; A ainearen ete 
ñ , Le BPM RME A ARE AS LL ade leg Ao Be a eb sine he f i G x L 4 ME 

RERO DACPE ie D PIE hfe Ree Des EC AE BV D RUE D y AE NUS Marie dad A RE A MR ANR Tr aduiagh CRI eee BR à 

1 Pee AE AS PASI ADD TS TS CEE PO BEEN SEE D 3 4 CAE AA APR AO RE A AE ES 

ie 


VAT DOMAINE RE 
ras va “808g eee 


ARR MG he god Beg he Sx 5 Dah Oly GC Ss es Er 
LUM Ia RUES PCR CES IR ee Ps RE ES RU CL BE PES 1e TX ti CE 


DR Re NS NES DAS CRU D 
F 4 à 9D Pb y Stas 

ot AU 4 PURE é it iba) Re (4 je an tot. CN 

4 4 . 4 à 

ii AMAR Er CHE x 4 ¥ oe Hu haat EN 

; Hy i CHER CALE iy a 4 Lt pate ive ty ACT LS “ie 

BAe 3 ey LRU ae Ob. SPs pe 
+ 3 
ÿ 


F + 

1:74, i if) AH ane y Py ms “4 My f rf n 
Pies a hia 5 na pi if i Hs HAE 14 ne Web fara 4 Le Ue Vibe RENTE 

A HA He ps Ur pur Fu gas AE 
has AE ae hy Bi 2 Pei bata 
“Ny tn] WE pen 

ha ard AA 

ve SEE 


j ANAL » 4,3 

if (4) +, Ai HE #, ; are 

hi DE) si hil jas D Pi) (a ; 
LAN DAS FA | aa y 5 ‘ fo wos a ASU AT i i #7, AT 

PA ESC EUR PÉPTAINE N YA | 19 ns ded aie “ibe Mure oe ER ee i Mat 


A A: 


ie 


i À 
wiie a ew ay 
HU ARRET 

pik 3 


F4 4 
ine BAS LAC do 


A] tH 
Fay Pot htt À ei 
PET Haat ke id pts 


via PEL VAE PE PA ES LE PE 

AMP 

AE I MONTE 
ju 


if 


ne 
ih 
Gs 


ji i 


a 
at is 
tH) not 
iA 


if 


; rad (AE 
NEC A 
À ay 


ae Fi ie 
ae ie 


Hi is 
ae 


io 
Me A 


stat 


due 
a di 


A CHU 4 4 
3 meat eh 
4 Lee hd 

iy \ né ut yy 


an} AC sg Aly 


44h 
a a) 


y ) ata 
AE 


LA Ny 1 if 
it nn xe s 
MIRE iN 

; à, î 


! TU 
yy : Pyar he AVE SARA We: 
nt hood SUPER 4 
Bie ea HE HAIN Ti AR at sa 

rare » AA A ER 
1 ie Ant ATEN ADS Rey dt Fe 
a} TM > gee EI PE 


CARRE EU RHC) ANR EE SENTE 


Ce 
‘#4 
uy 


1} His 
Aa i 
ates Hb à 


yan 


Aue otha De a a a Aa ] is 

tra eco Te Pe NET NE Des $ a à : 4l 
AR A Ty io de PA AT nt ‘ ae eee ns di 
FAN NAL (REX DES REC DEEE PART EP GT PE DUT CA à HENS 254. 
Valo ‘à CARLA PE HT By ea Sadana: 

run ny ri ROME Bet oy RAR ot x y iat 
GERS ENT iyi yee beat 1 NY x ; 
NAT Baty ORG ‘ ; Ne) eo AN to \? At 


RE NP ER AE) ÉD ACTE oy yea te 
$ 1 1 , AL Vat Jaks es EU A RUE: it WA RATE 

el eee en ya aye HE ea Nor Vic ad, Wd br at del ' 

Tite: 4 an a4 ) AUTOR En La WS tara ata PA VA Aen a Oko Reh 

» 


Lt 
MWe AN sa TONNES ROC AP Va We a ELA tp ‘ PA AS as ie ae 
4 OPT HS “ata Arn hive te NU hes, 2 DANSE EN Pansies qui NA LE din nee 


| NS VA Ver Re DE: ee we) CAS PAT Wer Wee kl a Od ECT oe Sd ey 
ane alas BEA 


(RER ENT [APCE PL he NE TO dt 
à , ee aad aft aa M'A Pie ed! RER 
i east ees EVE LEE EI CE BAS A aE HN Je a: 
ye a pel’ ul ee erat AU CALE D ae MT A TE 
TA UR AE BANG) TA AA UE ET 
CE VAT Bae to 4 nay eat 
Waa OAS ava Bone PAT 
bo ; \ . hte aa hg WV Aavale ky soa ara DE DE ROLE Nr i 
yuo TE leu WB athe DAT Pr Aa eta T MCE RER EE ACT HE) AUTOUR 
d'hote jou CARD te ATR TP AT a ia RE Ver aT ha ar RO a ASE UP RS VE a EL Vs Os oN lacey DAC ADN RENTE à t 
’ \ : ha A A ON LR EE UE AA 
23m 7 de CIN EE TON TA EDS Wee oll War area | 4/4 2 ava Sata ie MATA yok pace Cy é ny 
ry LEAD Re ya ASRS hate ey OTF igh OD Ls AEE es (iat yt UO 
PNANEST coe rd TL ET M) yer e VC ALL HET VOS] ag Se ele ALTER EE 


LE tat 
HE 


= iy 


x 
LR PEUR 
a 


iis 
ind Bs A? ee HA 
vas mah ya : ae Matha Kathy} ath 


nn YW, RNCS 
“Re PH] q 


my 
CURE NES FAN 
VAIS OA A DU eth 
Se wath 


“ rl 
LA, RH ds 
» 
NOT RU, ‘ithe 
site Deke dete ASA 
wine beh We Nee hee ean 
Set 1 ADEA 
ety Te be opt tarvtatve aban Me ead ay 
BVPI te EU 
ed (A ma À NA net ees RTE 
nf ue BETZ. PDT EME LALSE EE PE CES tS CPE UE 
UNDER Be RAA dr le A a LME MAT ANET 
ake DAWA Le EPL is WS asthe RAE SNS IE din be AE NN À 
Hts Dea UE ALES OT VE CRE CE TS Se SMS ENS 
on CP Ve Pash Shee ptt 
‘ Deny As ted EE A MAG 


gti L'an 
> ae Eh peer 


Cae Le Wat Yen eh tore eee yee Yall wat TNT AT EU Wea ow 
HACIA RC aN Ha MA Te AA CTA OLA LR OA 
>A Nyy a te NEY PARA EAN D A ie 


pied al aca yy hakeay SW Al Clas ee Aaya iy a 
! A viva so Was w Ash ala PWaru acs AG 
ALE Rua NELSON UT COL UNE Wane ba ast 
de Yar ag eh en ha am ot ie ea as ete ts) es Tae We De Ae | hie wy y; 
sh at Ace NT) ‘ yreta CAC TETE ITA VE NE KA PE AE BE TR A M LA ART 02 
TE bose NES re VE RENNES CEE LS EU a 
TO MO ONCE ME UE DC BT aap RNA RENE NI ET ARTE NC LA D DE A CO EEE RQ AS QG A A 
AR rite NAT UE VE | AD Boe CR UE EXT EE DE DE GOED alm gas IE A ET TA EE LUE ro 
AO EI AT A D PRE EE EPA La TGs ENS GO LEE BU Af 
PREND PR NT CE LES WEE OR VE ER We A COTE CITE NC He VRP ET LE CRC Do AE RFO MARINA | 
OM Oe byw PNEUS PRTAT HR x PAT ANA ne te Oe PAPE 2 RAA A TRS NUE AT ANS RS AAA OAI S CHR hs A, the ri try 
ANON RE UNCON R ANCE Saab 
; \ An Pan à Ne MZATAL AUR INCAS NE D'ART AK A AL h AIT te EN DE EL NO TRE) are Whee PE boon EEE Ah! CRE 
ï LA PACS BC A EE PSE NON CE 2 AA LE CA EE A AR eer ee ee 4s 
aos yi ee ee A O7 SRA LN sa LE NE RAL RGR RAPD. A Ds AAT ATTN RA es wy iby CICR PE PE TE PE] 4 4 
4 "4 x à ‘Or ke eh LC PNA Tia A MRA Ty tata A eee hay AE QE ARE tke hohe UN RE Vasa nea Ss Veg ty 
STERDAT A pte kth a Meas ke LL YL ATS SU O MR BTE MAE ALOU AS Moats igs he be PAT TOE WE ME TO ih Peay NE ha Se ee Be EE ENT RR AC EU CZ EE EE ; 
: ‘ 7 Se tain LE PL Le C ent Er Bs EU VA OO VE Be VIT TTC FU RAT RE TR AT Pa = Sony Ase ON ENTE ; LCR \ à 
RAS BERS \ tay i pion LNG AURA ARTE : Ê AND 
PO UP PU ART UD UT ns Ve EN ET UNS CARTE MENT PE | 
Ah do aa "eo An AN mo TU R Kops Rl ey ae ata 4s ACA VOL CE ae 
ay va a Doe ee AN me | aoe Wey ae TA a 
à rae da Sasaee Ae ET A ee a eR aw AW TE YA AS fp 
iS A Te “Sort va « Wen hei Wr Ge A AIN AT e CAC VOL OT a OL LE LE hy Ce ET Tan PA AERC as AR RETENU 
11» + » À VAL Ve CS gt ant Ve DONNE ME PET \ DEA EME AU ER AA 
À \ ÿ 


Ns 
phe NI pie ay HOMO Ty 
|e Pe ee 


Baya” 
CREE ED EN PLEINS 
AOe AMAR 

0 


Et be Sethe wie Le he 

CN Ars LA) Mie. à 
POS ED PETER Be ie tne ® 
oH io ra 4 LS eae 


2 nt 
aerer rug tre 1 
meth 4 fy rare 


gh UE 
rare na 


a 


Da D Un le 

ss Fe gates as beh, Ba de Rall. 
CARTIER Ne Rs fe ln Behe hate BO 
Ree Be me te beh A8 À GD 
LE Bs Rated, LES 

CEA brn Mc BO 
CPC BoB, CEE CLR Ro da de | 
RENTRER PRIS TL 

CAC ETS TE CUVE PONT 

* 


OU) : Cr Shy ADR AE NE MO TE PN EC Lis 4 he . . ’ 5 
Von at DEN A NRC beat a CE ee ee PEL ET EURE ME ET VO BE Eur QE BE DEC CRE PILE Ie VI Oe RE De! 4.4 1 Woke Ba A aes 
% Yas A ANR OTST RP PR SR A PAT ASUS A Me b> SA NA DUTY Aske ATEN 


’ n 1 à ‘ , » va 1 LE PATENT NS ty ea ot Pee NC SUP eta: ORAN MELLE Mt eh eae Er ae Yeah Fee a 

NES : Ae ata at 2 TL AE) Fe MAPA UE DATA AIGA) SG AP ROA A Me MERE NC AM Aer) ; à 

, twa) CONTRER wh WTA NA Te ee AT nue à PUA A Ss BOM ACTE DE QU RE Oe ONE AE NC EC LE 
À ya GUE AR als à DPR A Aa BSN ae AU AP NING WAR A AY 

“a4 WN a aA CRE CR ET à rat 

CAC CR) Vac tee Were A VOS CL HE ACTE 24 RASE ANA fe 


Payee MGM IOS me ES ET 
5 a , 3 


VPN AREA RENE 
Be tp Res A he Ry he The Ds nn Ad 19, Ms le 

ek OL Ye Rie ee EL 
NPA ELA Te Ort. the Medi Be te à 
RDA OO Bee EE 


PROC As RA ee EE TE Cr 
be he ALM À 4 A DE 

NUE Ro EN ASE 

be A Mee Be he 

Pm Was we ON NUE © 
: Jan à 


DENT PP MT EE TE ES * 
EYE Ue Voie th Ste oe in) Va Ta A ip aa. NA a 
a VATA MUR A CALE) FH sv A GS. rés A le 
Ven TD fau Wa) oh re PAU à ene Wu 
; dar N any RACE Ye 4 


| ral ows l a iy 
Cah (OR, TE PRE 
M i. a 
i 


7 CF vere 11 
2 k à | IA D ' 
i ©. 


F 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61116488644 


CANADA 


RCMP 


PUBLIC 
COMPLAINTS 
COMMISSION 


1 


8 


© Minister of Supply and Services Canada 1991 
Cat. No. JS77-1/1991 
ISBN 0-662-58385-X 


CANADA 


RCMP 
PUBLIC 
COMPLAINTS 
COMMISSION 


ANNUAL REPORT 
1990-91 


- LE 
7 = @ . É eu | 
| SLR TL NET ER Le | j 
— e 2. i \he 
à EN ae ee 7 


The Honourable Doug Lewis, P.C., M.P. 
Solicitor General of Canada 

House of Commons 

Ottawa, Ontario 

K1A OA6 


Dear Mr. Lewis: 


Pursuant to section 45.34 of the Royal Canadian Mounted 
Police Act, I hereby submit the Annual Report of the Royal Cana- 
dian Mounted Police Public Complaints Commission for the 
fiscal year 1990-91, for tabling in each House of Parliament. 


Yours sincerely, 


Richard Gosse 
Chairman 


June 5, 1991 


Any member of the public 
having a complaint concerning the conduct, 
in the performance of any duty or function under this 
Act, of any member [of the RCMP] or other person 
appointed or employed under the authority of this Act 


may, 


whether or not that member of the public is affected 
by the subject-matter of the complaint, 


make the complaint to 
(a) the Commission; 


(b) any member [of the RCMP] or other person 
appointed or employed under the authority of 
this Act; or 


(c) the provincial authority in the province in which 
the subject-matter of the complaint arose that 
is responsible for the receipt and investigation 
of complaints by the public against the police. 


Subsection 45.35 (1) of the Royal Canadian Mounted Police Act, 
which came into force on September 30, 1988. 


COMMISSION MEMBERS 


Full-time 


RICHARD GOSSE, Q.C. 
Chairman 


Dr. Gosse was Deputy Attorney General of Saskatchewan 
from 1977 to 1985, and Inspector General of the Canadian 
Security Intelligence Service from 1985 until his appointment 
as Commission Chairman in 1988. Formerly a Professor of Law 
at Queen’s University and the University of British Columbia, 
he served at one time as Counsel to the Ontario Law Reform 
Commission and was the first full-time member of the British 
Columbia Law Reform Commission. He practised law in British 
Columbia for several years and is a member of the Bars of B.C, 
Ontario and Saskatchewan. 


FERNAND SIMARD 
Vice-Chairman 


Mr. Simard has been a member of the Quebec Bar since 1961. 
He practised in Montreal for many years, specializing in liti- 
gation and administrative law. He has been a chairman of the 
disciplinary court for federal maximum and medium security 
penitentiaries. 


Part-time 


British Columbia 
L. ALLAN WILLIAMS, Q.C. 


Mr. Williams is a former Attorney General of British Columbia 
and also served as provincial Minister of Labour. He is now 
senior counsel with the Vancouver law firm of Davis and 


Company. 


Alternate LYMAN R. ROBINSON, Q.C. 


Professor Robinson is a member of the Faculty of Law at the 
University of Victoria and a former Dean of that Faculty. He is 
a member of the Law Reform Commission of British Columbia, 
the tribunal panel of the Canadian Human Rights Commis- 
sion, and the Saanich Police Board. 


Alberta 
MR. JUSTICE SIDNEY V. LEGG 


Mr. Justice Legg is a supernumerary judge of the Court of 
Queen's Bench of Alberta and has been a member of the Alberta 
judiciary since 1960. He has been Chairman of the Alberta 
Law Enforcement Review Board since its inception in 1974. He 
is a past President of the Canadian Cystic Fibrosis Foundation. 
Mr. Justice Legg resigned in September, 1990. 


MICHAEL STEVENS-GUILLE, Q.C. 


Mr. Stevens-Guille was appointed to replace Mr. Justice Sidney 
Legg on April 25, 1991. Mr. Stevens-Guille is a senior litigation 
practitioner and partner with the Edmonton law firm of 
McLennan Ross. A past Bencher of the Law Society of Alberta, 
he is currently acting Chairman of the Alberta Board of Review, 
which provides advice concerning patients under Lieutenant 
Governor warrants. He has taken an active interest in the 
mentally handicapped. 


Saskatchewan 
KENNETH A. STEVENSON, Q.C. 


Mr. Stevenson is a Saskatoon lawyer with the firm of Priel, 
Stevenson, Hood and Thornton. He specializes in criminal 
and civil litigation. 


Alternate DAVE ZACHARIAS 


Mr. Zacharias is a farmer and Swift Current businessman. 
He has been active in and served as president of several Swift 
Current community organizations. 


Manitoba 
GRAEME THOMSON HAIG, M.C., C.D., Q.C. 


Mr. Haig is the senior partner of the Winnipeg law firm of 
D’Arcy and Deacon. He is a past President of the Manitoba 
Bar Association and has headed many Manitoba community 
organizations. Mr. Haig was appointed a Special Commissioner 
to inquire into lotteries and gambling in Manitoba. 


Alternate S. JANE EVANS 


Ms. Evans is a partner in the Winnipeg law firm of Aikins, 
MacAulay, Thorvaldson. She has been active in many commu- 
nity service organizations and is currently President of Family 
Services of Winnipeg Inc. 


New Brunswick 
JUDITH MacPHERSON 


Ms. MacPherson is a Moncton lawyer in private practice. She 
is a past President of the New Brunswick Bar Association. 
She has been an adjudicator of the Public Service Labour 
Relations Board since 1980. 


Alternate MARIE ODETTE SNOW 


Ms. Snow is the General Counsel of the Assumption Life 
Assurance Company in Moncton. She is also a member of the 
New Brunswick Bar, and was formerly a member of the 
University of Moncton Faculty of Law. 


Nova Scotia 
BLAIR HARRIS MITCHELL 


Mr. Mitchell is an associate with the Halifax law firm of Green, 
Parish. He is a director of the Nova Scotia Civil Liberties Asso- 
ciation and a Governor of the University College of Cape Breton. 


Alternate EARL S. HOLT 


Mr. Holt resides in River John, and before his retirement, served 
for 20 years as an adult probation officer with the Nova Scotia 
Attorney General’s Department. Before then, he was a munici- 
pal police officer. 


Prince Edward Island 
GRAHAM W. STEWART 


Mr. Stewart is a partner in the Charlottetown law firm of 
Campbell, Stewart. He is a former Deputy Attorney General 
of Prince Edward Island and is active in many community 
organizations. 


Alternate W. ALLISON MacRAE 


Mr. MacRae is a Charlottetown businessman who has been 
active in the community for many years. He is a past President 
of the Prince Edward Island Racing and Sports Commission. 


Newfoundland 
ROBERT BARRY LEARMONTH 


Mr. Learmonth is a partner in the St. John’s law firm of 
Learmonth, Dunne, and a Bencher of the Newfoundland Law 
Society. He is a former Crown Attorney and is Chairman of 
the Newfoundland Labour Standards Tribunal. 
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Yukon Territories 
ROSEMARY B. TREHEARNE 


Ms. Trehearne has been the Director of the Native Courtworker 
Program, Council of Yukon Indians, since 1985. She is Presi- 
dent of the Yukon Indian Women’s Association, a member of 
the Yukon Judicial Council, and an adjudicator with the 
Yukon Human Rights Commission. 


Alternate JOHN WRIGHT 


Mr. Wright is the part-time Chairman of the Yukon Workers 
Compensation Board. A former major in the Canadian Armed 
Forces, specializing in military policing, he has been involved 
in several community criminal justice programs. 


Northwest Territories 
JOHN U. BAYLY, Q.C. 


Mr. Bayly has practised law in Yellowknife since 1974. He 
has a special interest in native rights law and has represented 
several aboriginal organizations. Mr. Bayly was the first 
Executive Director of the Northwest Territories Legal Services 
Board. He was Chairman of the territorial government’s Task 
Force on Spousal Assault in 1984-85. 


Alternate LAZARUS ARREAK 


Mr. Arreak has worked as an adult educator and legal aid 
representative in various centres on Baffin Island. He has com- 
pleted a three-year program in Administrative Studies, Public 
Sector Management, at Arctic College in Iqaluit. 
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Members-at-large 
GISELE COTE-HARPER, Q.C. 


Professor Côté-Harper is a member of the Faculty of Law at 
Laval University and a member of the Quebec Bar. She is well 
known for her research and publications on human rights 
and criminal law. She is a vice-president of the Canadian 
Civil Liberties Association. 


GINA SACCOCCIO BRANNAN 
Ms. Brannan is a lawyer in private practice with the Toronto 


firm of Iacono, Brown. She has served as a senior policy adviser 
to the Ontario Government. 
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The RCMP Act stipulates that the Commission shall consist of 
e a Chairman and a Vice-Chairman; 


+ a member for each province that has a contract for provin- 
cial policing by the RCMP (all provinces but Ontario and 
Quebec); 


e up to three other members (members-at-large). 


(By virtue of the Interpretation Act, “province” for this pur- 
pose includes the Yukon and Northwest Territories. Both have 
contracts for territorial policing by the RCMP, and must there- 
fore have members on the Commission.) 


Provision is made for the appointment of alternate members 
for any member of the Commission other than the Chairman. 
The alternate may act, in the conduct of hearings, in the place 
of a Commission member in the event of his or her “absence”, 
“incapacity” or “ineligibility”. 


The Chairman is required to be a full-time member, and the 
other members may be full-time or part-time. The only other 
full-time member is the Vice-Chairman. 


Commission members are appointed by order of the Governor 
in Council for terms not exceeding five years. All those 
appointed to date have been given five-year terms. Members 
of the RCMP are not eligible to serve on the Commission. 


The provincial or territorial minister responsible for policing in 
each contracting jurisdiction must be consulted prior to the 
appointment of the Commission member for that jurisdiction. 


Where a Commission hearing is held into a complaint about 
conduct occurring in the course of the RCMP’s provision of 
contractual services, the Commission member from that prov- 
ince or territory is required to be assigned, either alone or 
with other Commission members, to conduct the hearing. 


The Chairman assigns the Commission members to conduct 
Commission hearings. A single member, or a panel of several 
members, is deemed to be the Commission for the purpose 
of the hearing. 


STAFF OF THE COMMISSION 


Following is a list of the full-time members (Chairman and Vice- 
Chairman) and personnel of the Commission as of June 1, 1991, 
when this report went to the printers. 


Chairman 
Dr. Richard Gosse, Q.C. 
Administrative Assistant, Yvette Collins 


Vice-Chairman 
Fernand Simard 
Secretary, Claudette Matte 


Executive Director 
J.B. Giroux 
Secretary, Ruth Saumure 


General Counsel 
Pierre-Y. Delage 
Secretary, Lise Harvey 


Director, Policy, Planning and Research 
Joanna G. Leslie 


Senior Advisor, Communications 
Jacques Genest 


Director of Operations 
N. Paul McEwen 
Secretary, Andrée Boucher 


Acting Assistant Director of Operations 
Perry W. Kelly 
Secretary, Lise Chenier 


Reviewer/ Analyst 
Simon Wall 
Janet Reid 


Intake Officer 
Prem Palta 
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Office Manager 
Michelle Tewsley 


Administration Officer 
Jacqueline Mousseau 


Records Management Clerk 
Sharon Spurrell 


Records Clerk/Typist 
Colette Pellerin 


Security Guard/Receptionist 
Supervisor, Bill Wilson 
Gaston Lafontaine 

Maurice Serré 


Regional Director, B.C. & Yukon Regional Office 
Michael Redding 

secretary, Karen Dwyer 

Clerk Typist, Cathy Yuen 


Investigator, B.C. & Yukon Regional Office 
George Johnson 
Penny Goldrick 


Security Guard/Receptionist, B.C. & Yukon Regional Office 
Peter Lepine 


Regional Director, Prairie Regional Office 
Wesley Dunfield 

Secretary, Esther Schwab 

Clerk Typist, Louise Pickett 


Investigator, Prairie Regional Office 
Tom Pearson 
Sam Hogg 


Security Guard/Receptionist, Prairie Regional Office 
John Reddington 
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COMMISSION OFFICES 
Head Office 


Office Address 
60 Queen Street, Third Floor 
Ottawa, Ontario 


Mailing Address 

RCMP Public Complaints Commission 
P.O. Box 3423, Station ‘D’ 

Ottawa, Ontario 

KI1P 6L4 


Telephone 

General Inquiries: (613) 952-1471 

Toll free for complaints: 1-800-267-6637 
FAX: (613) 952-8045 


Regional Offices 


British Columbia and the Yukon Regional Office 


RCMP Public Complaints Commission 
840 Howe Street, Suite 970 
Vancouver, British Columbia 

V6Z 2L2 


Telephone: (604) 666-7363 
FAX: (604) 666-7362 


Prairie Provinces and Northwest Territories 
Regional Office 


RCMP Public Complaints Commission 
10060 Jasper Avenue, Suite 1909 
P.O. Box 50 

Edmonton, Alberta 

T5J 3R8 


Telephone: (403) 495-4201 
FAX: (403) 495-4200 
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AN OPENING WORD 


This is the third and last annual report of the first Commission 
Chairman. It covers the 1990-91 fiscal year. By the end of that 
period, the Commission had been operational for two and a 
half years. 


The review process went into full swing in the 1990-91 fis- 
cal year. Over 100 reviews were completed, as compared with 
15 in 1989-90. The required report writing has been a monu- 
mental task. 


The “highlights” of this year’s activities follow the “Opening 
Word.” 


The major challenges over the past three years (the Commis- 
sion Chairman having been appointed on February 1, 1988) 
have been: 


i) in coordination and cooperation with the RCMP, setting 
up the machinery of a public complaints process that 
will be responsive to complainants; 


ii) while developing a process that will be responsive to 
complainants, ensuring at the same time that the pro- 
cess be fair to the RCMP and its members; 


iii) establishing the public complaints process so that the 
“public interest” in ensuring the accountability, through 
that process, of the RCMP for its conduct is properly 
recognized and given effect to; 


iv) clarifying the jurisdiction of the Commission; 


v) asserting and establishing the independence of the 
Commission so that it will function impartially, and be 
seen by the public to function impartially, free of direc- 
tion or influence from the government or the RCMP; and 
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vi) identifying shortcomings in the legislation and bringing 
these shortcomings to the attention of Parliament, the 
public, and the government, in order that steps can be 
taken to make the legislation more effective. 


It has not been easy for the Commission or the RCMP although 
both organizations have worked hard at making the process 
work. New ground was broken. The Commission started from 
scratch. The Force, which is justifiably proud of its traditions, 
sometimes expressed the view that it had been looking after 
complaints satisfactorily for over 100 years. The Commission 
was informed on occasion that it was being too “aggressive” 
or was “undermining” the Force. 


While the RCMP is a large organization with many major law 
enforcement responsibilities, the Commission, on the other 
hand, is small. It is easier for the Commission to focus on its 
role in the public complaints process which, after all, is the 
sole reason for its existence. The public complaints process 
is regarded, perhaps by some RCMP members, as peripheral 
to the Force’s main law enforcement objective, the mainte- 
nance of law and order. The Force is centralized in Ottawa 
but decentralized throughout the country into divisions, sub- 
divisions, and detachments. 


There have been differences between the Force and the 
Commission. Some of these have resulted in litigation. Some 
have been resolved through discussion. 


Notwithstanding these differences and the logistical difficul- 
ties of interfacing, there has been on the whole a good working 
relationship between the Force and the Commission. That rela- 
tionship has made the public complaints process generally func- 
tion as it should. 
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HIGHLIGHTS OF 1990-91 


Highlights of the Commission’s 1990-91 activities are iden- 
tified briefly here. 


The workload 


Members of the public made 2465 complaints under Part VII 
of the RCMP Act during the 1990-91 fiscal year. Of these, 857, 
or 35 per cent, came directly to the Commission. These were 
then sent to the RCMP, as Part VII requires, for informal reso- 
lution or formal investigation. 


There were 198 complaints referred to the Commission for 
review by complainants who were not satisfied with the RCMP 
disposition of their complaints. The Commission completed 
120 reviews. In 86 of these reviews, the Commission was sat- 
isfied with the RCMP disposition. 


Three investigations were initiated by the Chairman in the pub- 
lic interest during 1990-91. 


Nine public hearings were in progress during the year. Some 
began in 1989-90 and carried on into 1990-91; others began 
in 1990-91 and will continue into the 1991-92 fiscal year. 


The first reports of the Commission were released to the public 
following public hearings. 


Regional offices 


The Commission now has two regional offices. The first, for 
British Columbia and the Yukon, opened in Vancouver in 
May, 1989. A regional office for the three Prairie provinces and 
the Northwest Territories opened in Edmonton in August, 1990. 
These two regions generated approximately 75 per cent of 
the complaints received by the RCMP and the Commission 
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during the year. British Columbia alone generated over 
40 per cent of the total complaints received by the RCMP and 
the Commission. 


A regional office for the Atlantic provinces is planned for the 
1991-92 fiscal year. 


Joint seminar with B.C. Police Commission and 
IACOLE conference 


The B.C. Seminar 


The Commission held a joint seminar with the B.C. Police Com- 
mission in Vancouver on police accountability. Participants on 
the key panel were the provincial Ombudsman, the president 
of the B.C. Civil Liberties Association, the commanding offi- 
cer of the RCMP in B.C., and the City of Vancouver police chief. 


The seminar preceded the Commission’s third annual meeting. 
The annual meeting saw a detailed discussion of the Com- 
mission’s role in the public complaints process, particularly 
the Commission’s role at hearings. 


The IACOLE Conference 


With the Calgary Police Commission, this Commission will 
host the 1991 Conference of the International Association for 
Civilian Oversight of Law Enforcement (IACOLE) in Calgary, 
September 29 to October 2, 1991. Planning is well under way. 
The conference theme is “The Public, The Police and IACOLE: 
A Relationship of Respect and Accountability”. 


Jurisdictional issues 


Several important jurisdictional issues were dealt with 
during the year. 
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Retrospectivity 


Whether Part VII of the RCMP Act operates retrospectively to 
cover incidents arising before Part VII came into force remains 
at issue. The Attorney General of Canada and the Commission 
referred this issue to the Trial Division of the Federal Court 
of Canada in May, 1989. The Court concluded that Part VII 
did operate retrospectively. The Federal Court of Appeal reversed 
the decision of the Trial Division in December, 1990, holding 
that Part VII was not retrospective. On the advice of senior 
counsel, the Commission felt compelled to seek leave to appeal 
the issue to the Supreme Court of Canada. 


[On May 30, 1991, as this report was about to go to press, the 
Commission learned that the Supreme Court of Canada had 
decided not to grant leave to appeal on the issue of retrospec- 
tivity of the public complaints process. This means that the Com- 
mission has no jurisdiction and that the process does not apply 
to complaint incidents occurring prior to September 30, 1988.] 


The RCMP Commissioner’s Conduct 


Complaints have been made about the conduct of the Commis- 
sioner of the RCMP. Does the public complaints process apply 
to the Commissioner? 


On the advice of the Department of Justice, the Commissioner 
has argued that he is not a member of the Force under the 
RCMP Act. The complaints process in the Act would therefore 
not apply to him. 


The Chairman sought the opinions of two counsel on the ques- 
tion — James MacPherson, Dean of Osgoode Hall Law School, 
an expert in constitutional law, and Bryan Williams, Q.C., 
an experienced practitioner and a former president of the 
Canadian Bar Association. Both concluded that, as a matter 
of statutory interpretation, the Commissioner is a member 
of the Force under Part VII of the Act. 
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Dean MacPherson thoroughly analyzed the provisions of 
Part VII to give further support to his views. He also exam- 
ined case law. 


Mr. Williams analyzed the rules of statutory construction and 
looked at the object of the Act, or the evil it sought to cure. 
He examined the reports of the commissions of inquiry and 
royal commissions which eventually led to enactment of Part 
VII of the Act. He concluded that among the evils that the 
proposed legislation sought to cure was the Commissioner's 
lack of accountability. 


Application of Part VII to Force members who have 
retired or resigned 


In several cases, RCMP members have left the Force before 
complaints have been made or dealt with under Part VII. Does 
the public complaints process apply to members who have 
since retired or resigned? 


Dean MacPherson gave his views on two possible scenarios. 
In the first, a complaint is made against a member of the Force. 
The member then leaves the Force before the complaint is 
resolved. Dean MacPherson concluded that Part VII applied to 
the ex-member. He found support for this position in case law, 
both in the superior courts and in the Supreme Court of Canada. 


In Dean MacPherson’s second scenario, the alleged miscon- 
duct of the member occurs while he or she is with the Force, 
but the member leaves the Force even before the complaint is 
made. Again, Dean MacPherson concluded that Part VII applied 
to the ex-member. Provided the complaint was lodged in a 
timely fashion and related to the conduct of a member in the 
performance of his or her duties, the complaint could and 
should proceed. 


Mr. Williams came to the same conclusions as a matter of 
statutory construction and on the basis of the case law in 
the superior courts and the Supreme Court of Canada. He 
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concluded that it was fundamental to the Commission’s role 
that it be empowered to investigate the conduct of all Force 
members, including those discharged or dismissed. Parliament 
clearly intended the Commission to have the jurisdiction to 
investigate any complaint about the conduct of a member of 
the Force who was carrying out duties under the Act. 


Disclosure of discipline imposed 


Are complainants (and the public, where public hearings are 
held) entitled to know what discipline, if any, Force members 
receive for improper conduct? The RCMP has argued that the 
Privacy Act prevents disclosing this personal information. 


The Commission has received legal advice to the contrary. It 
has discussed the matter with the RCMP and hopes to resolve 
it without litigation. 


Disclosure of RCMP information 


At one Commission public hearing, RCMP counsel objected 
to disclosing certain information held by the RCMP. The objec- 
tion was that the information related to national security. 


The Commission maintained that it was entitled to the infor- 
mation to deal with the complaint. It could receive the infor- 
mation in camera. The Federal Court, Trial Division agreed with 
the RCMP. The Commission has appealed the decision to the 
Federal Court of Appeal. 


The Commission wants to ensure that information held by 
the RCMP is available for Commission reviews. However, the 
Force itself decides what information is relevant and should 
be given to the Commission. The problems caused by this 
arrangement surfaced recently in the Cogger inquiry con- 
ducted by the Honourable René Marin. 
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CHAPTER 1 MANDATE 


Parliament has established an independent review process 
for making the RCMP and its members accountable to the 
public for police conduct. The keystone of the process is the 
Public Complaints Commission. 


The underlying rationale for the existence of the Commission 
is to ensure: 


+ that individual members of the public will have their 
complaints fairly and impartially dealt with; and 


e that, in examining complaints, the public interest in the 
fair and proper enforcement of the law is taken into account. 


While the legislation was adopted to protect the public against 
improper police conduct and to provide a remedy in such 
cases, it also contains provisions to ensure fair treatment for 
Force members against whom allegations are made. 


The Commission’s mandate is set out in Part VII of the RCMP 
Act, which was proclaimed in force on September 30, 1988. 
Parliament assigned certain responsibilities to the Commission 
as an organization and as a tribunal, and certain others to the 
Chairman. The Chairman is designated as the Commission's 
chief executive officer and has “supervision over and direc- 
tion of [its] work and staff ...”. Part VII provides for: 


¢ reception by the Commission of complaints from the 
public; 

° initiation of complaints by the Chairman where the Chair- 
man considers there are reasonable grounds for taking 
such action; 

° notification by the Commission to the RCMP, for inves- 
tigation and disposition by the RCMP, of complaints 
received by the Commission; 


PAR TY Te MA NODA TB CADN De 0 Reena IN Ie ve eee 


e investigation by the Chairman or hearing by the 
Commission, where the Chairman considers it advisable 
in the public interest, whether or not the RCMP has inves- 
tigated the complaint; 


e review by the Chairman where the complainant is not 
satisfied with the RCMP’s disposition of the complaint; 


e hearings by the Commission when the Chairman has con- 
cluded, after a review, that he is not satisfied with the RCMP’s 
disposition and that a hearing should be instituted; 


e the making of findings and recommendations by the 
Chairman and the Commission in their respective reports. 


When Parliament introduced the new complaints process, it 
also amended the RCMP Act in two major respects: 


e by providing, in Part Il, for the establishment of an 
External Review Committee to review and hear appeals 
and grievances by Force members (in other words, inter- 
nal complaints) in the context of discipline, discharge and 
demotion, and grievance proceedings; and 


¢ by providing, in Parts III, IV and V, for a grievance pro- 
cess for Force members, for substantial revisions to the 
disciplinary process, and for discharge and demotion 
proceedings. 


The External Review Committee and the Public Complaints 
Commission are two distinct, independent bodies, both exter- 
nal to the RCMP. The External Review Committee deals with 
matters internal to the Force. The Commission deals with exter- 
nal complaints from the public. 


While the Act establishes separate and distinct processes for 
disciplining members and dealing with public complaints, these 
matters are linked. A complaint may give rise to disciplinary 
proceedings. Also, a complainant may wish to know the out- 


come of these proceedings. (See Chapter 6 of the 1988-89 
Annual Report.) 


CHAPTER 2 ORGANIZATION 


The Commission 


The Commission is composed of a full-time Chairman and Vice- 
Chairman, and 12 part-time members. There is, as required 
by Part VI, a part-time member for each contracting province 
and territory. All the provinces, except Ontario and Quebec, 
and the two territories contract with the federal government 
for RCMP policing services. At present there is one member- 
at-large from Ontario and one from Quebec. In addition, alter- 
nate members have been appointed for eight of the part-time 
members. 


The main function of Commission members is to conduct 
hearings to which they have been assigned by the Commission 
Chairman. 


The Commission Chairman is the chief executive officer of 
the Commission and supervises and directs the work and staff 
of the Commission. He also has specific statutory powers and 
duties to receive, review, investigate and report on complaints, 
and may institute hearings in appropriate cases. He may him- 
self initiate complaints when he is satisfied that there are 
reasonable grounds to investigate. The Chairman is required 
to submit an annual report, for tabling in Parliament, to the 
Solicitor General of Canada. 


The Chairman may delegate, to the Vice-Chairman, any of his 
powers, duties or functions, except the making of the annual 
report and his power to delegate. The Chairman has delegated 
to the Vice-Chairman authority to review complaints under 
section 45.41 of the RCMP Act. 


The Commission has the following staff located in its Head Office 
in Ottawa: Executive Director, General Counsel, Director of 
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Operations, Senior Advisor — Communications, Director — 
Policy, Planning and Research, Office Manager, Reviewer/ 
Analysts and support staff. 


The Commission has two regional offices. The Vancouver office 
handles complaints for British Columbia and the Yukon Territory. 
The Edmonton office covers Alberta, Saskatchewan, Manitoba 
and the Northwest Territories. The Vancouver office opened 
in May, 1989, and the Edmonton office in August, 1990. The 
Commission hopes to open a regional office in the Atlantic 
Provinces in 1991-92. 


Each regional office is headed by a Regional Director and employs 
Investigators and support staff. The Regional Director is the 
corporate representative of the Commission in the region. He 
or she reports to Head Office through the Commission’s Direc- 
tor of Operations. The Regional Director has several duties: 
supervising the complaints process, liaising with the RCMP 
and provincial authorities and educating the public about 
the Commission. 


The Regional Directors of each of the two regional offices sub- 
mit a report on the activities of their offices during the fiscal 
year. A copy of these reports is available at the Head Office in 
Ottawa, or in the relevant regional office. 


The Public Service Employment Act governs staff appointments. 
Activities 


The main activity of the Commission is, of course, handling the 
complaint workload. This is discussed in Part II of the Report. 


The Commission asked consultants to examine its structure 
and the way it delivers its services. In particular, the consul- 
tants were asked to recommend how the Commission could 
best measure its effectiveness. A report was delivered to the 
Commission at the end of March. It recommended that the 


Commission continually assess its effectiveness. The assess- 
ment would look at effectiveness from the perspective of the 
public at large, the RCMP and the individual complainant. 
Among the factors to be considered in measuring effective- 
ness would be the time needed to resolve complaints and the 
Commission’s success in bringing public interest issues in 
policing to public attention. The Commission is now reviewing 
this and other recommendations of the report. 


During the fiscal year, the Commission completed imple- 
menting a new automated information management system. 
The system helps track complaints from receipt to final dispo- 
sition. It has helped the Commission operate more efficiently 
and will continue to be improved. Both Regional Offices are 
linked to the system, improving communications between 
Head Office and the regions. 


Legal research has continued on several issues. The Commis- 
sion often shares legal opinions with interested persons. The 
Commission has done other research as well. The following 
projects have been completed and will soon be published: 


Comparison of Legislative Proposals Leading to the 
Current RCMP Act (March 1991) 


Federal and Provincial Police Oversight Provisions: A 
Comparison of Statutory Provisions (May 1991). 


As in past years, the Commission has placed a high priority 
on maintaining good relations with the RCMP. The Chairman 
or other senior Commission staff have visited all contract 
Divisions of the RCMP during the fiscal year. During the same 
period, Commission representatives have met with RCMP 
members of all ranks to discuss the Commission’s work. Wide- 
ranging exchanges occurred about the handling of complaints 
by both agencies and about the role of RCMP members in law 


enforcement generally. 
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A trip to the Divisional Headquarters of “G” Division and sev- 
eral small and isolated detachments in the Northwest 
Territories was particularly rewarding. The exchange of views 
between the Commission and Force members was useful. In 
addition, the trip highlighted the problems and constraints 
faced by RCMP members enforcing the law in the North. 


As in previous years, regular meetings occurred between senior 
staff of the RCMP and the Commission. These meetings 
covered legal issues, operational matters and systems, and 
procedures for receiving and categorizing complaints. 


The Commission Chairman and staff maintain a co-operative 
relationship with those responsible for the administration of 
justice in the provinces and territories, with respect to matters 
of mutual interest. This is particularly so in the contracting 
jurisdictions. See Chapter 9, The Commission and the Provinces. 


The Commission has two senior committees. The Management 
Committee handles management and administration mat- 
ters. The Complaints Process Committee deals with specific 
complaints and complaints procedures. 


On November 30, 1990, the Commission held its annual 
meeting in Vancouver. All members of the Commission but 
one, and some staff attended. Detailed discussions were held 
regarding hearing issues and process. The purpose of such 
meetings is to provide Commission members, Commission 
counsel and staff with a full understanding of the Commis- 
sions responsibilities, in order to promote both quality and 
consistency in the hearing process. 


Additional support services 


The Commission is a small agency. To avoid the cost of addi- 
tional administrative staffing, the Commission entered a sup- 
port services agreement with the Secretariat of the Solicitor 
General when the Commission was established. The 


Secretariat has provided support services and expert advice 
in personnel, administrative and financial matters. The 
Commission appreciates the excellent services provided under 
this agreement. Secretariat help has significantly eased the 
workload of Commission staff and allowed the Commission 
to function more effectively. 


Education 


The Commission and the B.C. Police Commission co-sponsored 
a seminar on police accountability on November 29, 1990. The 
seminar examined police accountability in general, but RCMP 
accountability was the focus. Members of both commissions 
attended, as did RCMP members of all ranks, academics, repre- 
sentatives of the B.C. Civil Liberties Association, the British 
Columbia Ombudsman, representatives of the Secretariat of 
the Solicitor General of Canada, ad hoc counsel employed by 
the Commission and others. The seminar was open to the media. 


The purpose of the meeting was to foster an understanding 
in British Columbia of the federal and provincial public com- 
plaints processes that apply in that province, the former to the 
RCMP and the latter to non-RCMP municipal police forces. 


The Commission also held staff workshops, including one 
hosted by the Prairie Regional Office, and study sessions with 
ad hoc counsel. Commission members and staff attended the 
annual conferences of the International Association for Civilian 
Oversight of Law Enforcement (LACOLE) and the Council of 
Canadian Administrative Tribunals. They also attended the 
annual seminar of the RCMP External Review Committee. 


These workshops, conferences and seminars serve several 
functions. They ensure that members conducting Commission 
hearings across Canada apply consistent standards and are 
familiar with the issues involved in the public complaints pro- 
cess. The same considerations apply to commission staff in 
receiving complaints, conducting investigations and preparing 
reviews. They promote fair and efficient decisions. 
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Human Resources 


Forecast 
1990-91 1991-92 


Person-years: 


Controlled by Treasury Board | 26 ol 
Other (full-time members) 2 2 
28 33 


The Commission has been allowed an increase of five person- 
years, starting April 1, 1991. This should permit the Commis- 
sion to deliver its programs more effectively. 


Expenditures 


Profile of Program Resources 


(thousands of dollars) Forecast 
1990-91 1991-92 


Personnel 
Salaries and wages 1,506 Leva 
Other personnel 230 244 
2759 1,815 
Other Operating Expenditures 2,047 2,007 
Total Operating 3,786 3,822 
Capital 80 80 
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General Counsel 


Senior Advisor 
Communications 


Asst. Director 
of Operations 


Regional Director 
(B.C. & Yukon) 


Part-Time & 
Alternate Members 


Director of Operations 


Executive Director 


Regional Director 
(Prairie) 


Director 
Policy, Planning and 
Research 


Office Manager 
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Communications 


The Commission has in general implemented its communi- 
cations plan. The plan includes communications with the 
public and the Force. Special attention is given to aboriginal 
people. For several months during the year under review and 
for several weeks during the 1991-92 fiscal year, the Commis- 
sion retained a special advisor on aboriginal matters, Mr. Henry 
Delorme, a former Vice-President of the Federation of 
Saskatchewan Indian Nations. Mr. Delorme assisted in 
explaining the Commission’s role to aboriginal people. The 
Commission has also continued to distribute general public 
information pamphlets about its functions. 


Use of ad hoc counsel 


The Commission retains several ad hoc counsel from private 
practice. Occasionally they give legal advice and represent 
the Commission in proceedings — for example, the court ref- 
erence on retrospectivity of the Commission's mandate. The 
Commission chooses counsel with appropriate experience. 
They are paid at Department of Justice rates. 


The choice of ad hoc counsel does not require approval by the 
Minister of Justice. Because the Department of Justice gives 
legal services to the RCMP, it would be inappropriate for the 
Department to have any role in selecting Commission counsel. 


The future 


The Commission hopes for funds to open a regional office in 
the Atlantic provinces in the 1991-92 fiscal year. This will 
permit members of the public in Atlantic Canada to make 
complaints in their region. The Commission will become more 
accessible to the public, as experience with the British 
Columbia and Yukon Regional Office and the Prairie/ 
Northwest Territories Regional Office has shown. 


The Commission also plans to open small (one or two per- 
son) satellite offices in some contract jurisdictions which do 
not have regional offices. Complaints from Ontario and Quebec 
will continue to be dealt with directly at the Commission’s 
Head Office in Ottawa. 
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CHAPTER 3 COMPLAINTS VOLUME, 
DISTRIBUTION AND TYPE 


Volume and Distribution of Complaints 


Part VII of the RCMP Act provides for the making and reviewing 
of complaints concerning the conduct of RCMP members. 


During the 1990-91 fiscal year, the RCMP received 2652 com- 
plaints. Not all of these complaints were made under Part VII, 
since some did not relate to the conduct of members. The RCMP 
is unable to provide precisely the number which are not Part 
VII complaints, but estimates that it is 7% of the 2652. This 
means that approximately 2465 complaints were made under 
Part VII. 


Of these 2465 complaints, 857 (35%) were lodged by com- 
plainants directly with the Commission. 


Complaints lodged directly with the Commission are for- 
warded to the RCMP for investigation, as required by the Act. 


In the fiscal year 1989-90, the RCMP received 2253 com- 
plaints under Part VII (see Table D), of which 748 (see Table E) 
were lodged initially with the Commission. During the first 
six months of the Commission’s operations (beginning 
September 30, 1988) the RCMP received 1081 complaints, of 
which 143 were lodged initially with the Commission. 


Table A details the categories of conduct giving rise to the 
complaints received by the Commission. 
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TABLE A — Categories of Complaints Received 
by Commission (1990-91) 


Type of Conduct Alleged 

Attitude 283 
Service . 205 
Negligence/Incompetence 128 
Use of Force ae, 
Policy 19 
Use of firearm 3 
Other 108 
TOTAL 857 


In 1989-90, constables were the subject of more than 75% 
of the complaints against the RCMP received by the Commis- 
sion. In the 1990-91 fiscal year, constables were the subject of 
62% of the complaints received by the Commission (see Table C). 
The large proportion of complaints against constables is not 
surprising, since about 54% of RCMP members are consta- 
bles. Also, constables have the most frequent contact with the 
public. Table B shows the distribution of RCMP members 
according to rank. 
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TABLE B 
Regional Distribution of RCMP Members According to Rank as of April 25, 1991 
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TABLE C — Distribution of Complaints 
Received by Commission According to RCMP 
Member Rank (1990-91) 


Rank 

Civilian Member/Special Constable 8 (.9%) 
Constable 535 (62.4%) 
NCO (Non-commissioned officer) 282 (33.0%) 
Officer 2209700] 
TOTAL 857 (100%) 


The regional distribution of complaints across Canada has 
generally remained stable since the Commission began opera- 
tion. Table D shows the distribution of complaints received 
by the RCMP over the past two fiscal years. Table E shows the 
distribution of complaints received by the Commission over 
the same period. 


As in previous years, most complaints received by the 
Commission came from the four western provinces. This is 
because 50 per cent of RCMP members are stationed in the 
west. There has been a noticeable increase since last year in 
complaints received from British Columbia. This might have 
stemmed from the opening of a Commission Regional Office 
there. Also, Commission public hearings in the province gen- 
erated considerable publicity, and public awareness of the 
complaints process grew with the distribution of a Commission 
pamphlet throughout the province. 


Counting Complaints 
For the Commission’s purposes, separate complaints are gen- 


erally regarded as being made with respect to each Force 
member and each distinct matter of complaint. 
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Forwarded by Commission (1989-1991) 
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Complaints Made Directly to the Commission by Region (1989-91) 
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CHAPTER 3: COMPLAINTS VOLUME, DISTRIBUTION AND TYPE 


Suppose, for example, that Constables A and B together arrest 
a woman on the highway and take her to the detachment. 
The woman later complains that both constables used exces- 
sive force at the time of the arrest and that, an hour later, 
Constable A was rude to her at the detachment. There would 
be two complaints against A, and one against B. 


Each Force member should be treated separately. A complaint 
against one may turn out to be justified. Against the other, it 
may not. 


Where allegations are made against one member in respect 
of a number of very closely related matters that occurred in 
a very short time frame in a single incident, it may be appro- 
priate to include these matters in a single complaint. Each 
situation must be examined on its own merits. 


Examples of Complaints 


A woman complained to the Commission that two RCMP 
members had used excessive force against her. She was eight 
months pregnant at the time. A neighbour had called the 
police about the woman’s noisy family dispute. RCMP mem- 
bers arrived and asked questions. The complainant became 
very excited and an altercation followed. The complainant 
alleged that the members threw her to the floor, handcuffed 
her, tied her to a stretcher and took her to a local hospital. 


The complainant and a companion were involved in a high 
speed car chase with the RCMP following an attempted break 
and enter. When their car became disabled after hitting a 
spiked belt, the complainant tried to run away. He discarded 
his firearm by throwing it into the air and felt that the Force 
members saw him do this. The members, however, shot at him 
twelve times, striking him three times. The complainant alleged 
unnecessary force was used by the members. 
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A man complained that two members used excessive force 
while removing him from the scene of his arrest. He alleged 
that the members grabbed him, threw him up against a house, 
handcuffed him, and threw him onto the back seat of their 
police car. He further alleges that the members slammed the 
car door on his foot. 


A man complained that an RCMP member had used exces- 
sive force during the search of his residence. According to the 
complainant, the RCMP believed he was selling cocaine out 
of his home. The complainant alleged that during the search 
of his residence, a member slapped him in the face, choked 
him and broke a picture frame. 


A man complained that while he was sitting in his girlfriend’s 
car in a hotel parking lot, the RCMP pulled him out of the car 
and arrested him. During the incident, the complainant was 
bodily searched and his girlfriend was questioned. 


A woman complained that she had been physically assaulted 
by an RCMP member during her arrest. She also complained 
that she was not told that she was under arrest and that she 
was not read her rights. 


A woman complained that while she was at a bar with a male 
friend an RCMP member came to their table and told her friend 
to leave. When her friend asked the officer why, the officer 
attacked him. The complainant was caught in the middle of 
the fight and claimed that the member was “out of control” 
and hit her repeatedly. She complained to the Commission 
about the alleged assault. 


An Indian band council requested a full investigation after 
an RCMP member fired a shotgun at a young band member 
running from a vehicle in which he was a passenger. The 
vehicle had been speeding on the reserve. The band member 
was hospitalized with gunshot injuries. 
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A tourist camping in his motor home was awakened by shots 
from a high-powered rifle. The shooting stopped about ten min- 
utes later. The tourist ran to the local RCMP detachment, which 
was Closed, then telephoned the emergency service of a neigh- 
bouring detachment. The tourist was not aware that RCMP 
members were at the scene until twenty minutes after his 
call. He later discussed this delay with local RCMP members. 
He was told that members were in fact at the scene during 
the shooting. The tourist complained to the Commission that, 
given the urgency of the situation, with lives at great risk, 
the members should have made their presence known to him. 


A sixteen-year-old youth was a suspect in a residential break- 
in and theft. His mother complained to the Commission that 
an RCMP member had infringed her son’s rights by taking 
him to the local RCMP detachment to obtain a written state- 
ment from him. No lawyer, parent or other responsible adult 
was present to advise the youth at the detachment. 


A complainant alleged that a special constable of the RCMP 
misused his authority and influence. The special constable 
allegedly used his position to lay unfounded charges against 
the complainant. The complainant and the special constable’s 
sister were undergoing a divorce at the time. 


Early one morning, a complainant was informed by the local 
municipal police that her husband had been killed in a traffic 
accident. Her father telephoned the RCMP to learn the proce- 
dures to follow. The RCMP did not inform him that the victim's 
name would be released to the media before identification by 
the next of kin. A few hours before the complainant's husband 
was identified, a member of the RCMP disclosed his name to 
the media. The complainant felt this procedure was cruel and 
inhuman, and that she should have been informed of this 


procedure. 


A resident of a small community reported the theft of his 
vehicle to his local RCMP detachment. He complained to the 
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Commission that the member assigned to investigate was 
negligent in conducting the investigation. The complainant 
had given the member the names of three suspects, all well 
known to the detachment. The member indicated that he would 
take no action since no one in the community would come for- 
ward to testify against the suspects. 


A complainant’s brother was killed by a vehicle on an Indian 
reserve. The driver was a special constable with the band police 
force. The complainant alleged that RCMP members showed 
favouritism to the special constable and investigated the inci- 
dent inadequately. 


A complainant alleged that the RCMP “had it in for him” and 
harassed him with charges for minor motor vehicle infrac- 
tions. These charges endangered his livelihood as a used car 
“middleman” and occasional tow truck operator. 


A complainant’s dog was left unattended in a locked car on 
a hot summer evening while the RCMP detained the driver 
of the car at the detachment. She felt that the members 
showed indifference or disregard to her dog in the circum- 
stances. She complained that the members placed her dog 
in a life-threatening situation by failing to provide adequate 
and proper care for it. 


A complainant called his local RCMP detachment to obtain 
the reasons for a charge against him. The RCMP member who 
answered the phone told him not to call again and hung up on 
him. He complained about this treatment. 


After receiving a traffic ticket, a complainant contacted the 
sergeant of the RCMP detachment to receive more information 
about the infraction. The member refused to provide further 
information. When the complainant persisted, the member 
accused her of being rude and ignorant and hung up on her. The 
member hung up again a few minutes later. She complained 
that the member did not act in a proper manner about her 
request for more information. 
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A complainant contacted the local RCMP detachment after 
her residence was broken into and vandalized. Further infor- 
mation about a possible suspect was later given to the RCMP. 
The Force did not question or take a statement from that pos- 
sible suspect. The complainant alleged that the member did 
not conduct a thorough investigation of the break-in. 


A complainant was charged with theft under $50. The charge 
was later dismissed and a subsequent appeal by the Crown 
was disallowed. The complainant believes that he would not 
have been charged had the member involved interviewed the 
witnesses suggested by the complainant. He complained that 
the member failed to conduct a thorough and proper inves- 
tigation before laying the charge against him. 


A provincial department of social services conducted a child 
abuse and neglect investigation about the alleged maltreat- 
ment of the six-year-old daughter of the complainant. The 
allegations proved unfounded, and the complainant and his 
wife contacted the RCMP requesting an investigation of the 
persons who alleged the abuse and neglect. The RCMP turned 
down their request, informing them that this was a civil mat- 
ter, and not an offence under the provincial Child Welfare Act 
or the Criminal Code. 


The complainant wrote to the Deputy Commissioner in com- 
mand of the RCMP in her province requesting that he recon- 
sider the Force’s position not to provide her with copies of 
photographs taken by the RCMP during their investigation 
of her daughter’s murder. The Force said that it would be 
inappropriate to release the very graphic photos to her or to 
anyone else who might want them for a purpose not related 
to an investigation. The complainant lodged a complaint over 
the refusal to release the photographs. 


During 1988 and 1989, the complainant met with two Prairie 
RCMP members to discuss criminal activities and mis- 
deeds committed by police officers who were members of the 
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provincial Integrated Intelligence Unit during the late 1970's 
and early 1980's. The complainant alleged that the RCMP 
members failed to properly indicate to him, or correct the 
misunderstanding that he had, that they were not members 
of the Internal Investigation team of the RCMP. 


During a trial on drug charges in 1980, the presiding magis- 
trate ordered that the complainant's counsel be provided with 
transcripts or tape recordings of police wiretap evidence. The 
complainant alleged that, since 1980, various RCMP members 
had failed to comply with the magistrate’s order. 


A man complained about how the RCMP handled a search 
for his niece and her friend, both of whom had drowned in a 
snowmobile accident. The complainant alleged that the RCMP 
did not go to the scene of the accident immediately and that 
it called off the search early. 


A man complained that an RCMP member was responsible 
for damages caused to his timberjack. The timberjack 
had allegedly been wrongfully seized by the RCMP and then 
damaged while being towed under RCMP supervision. rhe 
complainant argued that the timberjack should have been 
transported on a float, not towed. 


A man driving a car struck a deer. He could not report the acci- 
dent until about one hour later when he was stopped by the 
RCMP during a routine road check. He reported the accident 
to an RCMP member and asked the member to complete a 
report on the accident. The member refused, saying he saw 
no evidence of the accident. Consequently, the insurer of the 
man’s automobile would not pay his insurance claim. The 
man subsequently complained to the Commission that the 
RCMP member was negligent in not recording the report of 
the accident. 
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CHAPTER 4 COMPLAINTS REFERRED TO 
THE COMMISSION FOR REVIEW 


The Referral Process and Experience 


The Commission’s major function is to review complaints 
referred to it by complainants dissatisfied with how the RCMP 
has disposed of their complaints. In the fiscal year 1989-90, 
97 complaints (“referrals” or “requests for review”) were sent 
to the Commission. In the fiscal year 1990-91, this number 
increased to 198. The increase is primarily due to the time 
lag between the making of complaints and the completion of 
investigation reports by the RCMP. Also, the Commission is 
becoming better known to the public. 


The Commissioner of the RCMP is required to review the interim 
reports prepared by the Chairman after reviewing a complaint 
and notify the Chairman of any further action that has been 
or will be taken with respect to the complaint. Where the 
Commissioner decides not to act on findings or recommen- 
dations set out in the interim report, the Commissioner is 
required to include in his notice the reasons for not so acting. 


The Commission Chairman then prepares a final report, set- 
ting out such findings and recommendations as he sees fit. 
The final report is required to be sent to the complainant, the 
members of the Force whose conduct is in question, the 
Commissioner and the Solicitor General of Canada. 


The Commissioner is not required to respond to the final 
report. 


This process was outlined in some detail in Chapter 7 of the 
1988-89 Annual Report. 
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Statutory Process 


All requests for review must be made in writing to the Com- 
mission. The relevant complaints must then be reviewed by 
the Chairman or the Vice-Chairman, who has authority dele- 
gated to him for that purpose. — 


If the Chairman is satisfied with the disposition of the com- 
plaint by the RCMP, he sends a final report to that effect to 
the RCMP Commissioner, the Solicitor General of Canada, 
the member whose conduct was being complained about and 
the complainant. If the Chairman is not satisfied with the 
disposition of the complaint by the RCMP or feels that fur- 
ther inquiry is required, he has several options as set out in 
the legislation: 


e he can send an interim report to the Solicitor General 
and the RCMP Commissioner setting out his findings 
and recommendations; 


e he can ask the RCMP Commissioner to conduct a further 
investigation into the complaint; 


e he can investigate the complaint further himself; or 


e he can institute a hearing to inquire into the complaint. 
Status of Reviews 


During the 1990-91 fiscal year, review reports were completed 
as follows: 


Satisfied with RCMP disposition 86 
Not satisfied | 
(i) interim via 
(ii) final 13 


The status of public interest investigations is discussed in 
chapter 5, and the status of Commission public hearings 
instituted after reviews is discussed in chapter 6. 
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The Commission’s Approach to the Review of 
Public Complaints 


Fundamental Purpose of Review 


Part VII of the RCMP Act gives a complainant the right to refer 
a complaint to the Commission for review if not satisfied with 
how the RCMP disposed of the complaint. The main purpose 
of a review is to assure a complainant that the Commission has 
applied its independent judgment to the complaint. Indepen- 
dent review also benefits the Force and its members by increas- 
ing public confidence in the appropriate actions of the Force. 


Part VII injects some tension into RCMP activities. This tension 
has two sources. First, the Part VII review process means that 
the RCMP’s disposition of a complaint may be found unsatis- 
factory. Second, Part VI creates an institution, the Commis- 
sion, which is obliged by law to pass its own judgment on 
complaints already disposed of by the Force. This tension is 
a fact of life. 


Reviews carried out to date show that the Commission and 
the Force have both understood their general obligations 
under Part VII and tried to carry out their respective respon- 
sibilities. Growing pains, however, have been inevitable. 


The independence of the Commission is discussed in 
Chapter 10. 


The Commission can assure complainants that it has applied 
its own judgment to complaints because the Commission is 
independent. It is independent in law and in fact. 


A Humane Approach to Complaints 
The Commission attempts to review complaints humanely. 


It recognizes that complainants seek a sympathetic response 
to their concerns. The Commission's review process does not, 
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of course, ignore evidence simply to make complainants happy. 
The Commission must be equally concerned with Force mem- 
bers about whom complaints have been made. 


The review process seldom makes everyone happy. Com- 
plainants whose complaints have been rejected by the 
Commission can be vocal in expressing dissatisfaction with 
the Commission. In 86 of 120 complaints reviewed to the end 
of the fiscal year, the Commission was satisfied with how the 
RCMP disposed of the complaint. That meant that in 86 of 120 
complaints, the Commission told a complainant dissatisfied 
with the Force that the Commission agreed with the Force. 
Several cases involved serious allegations such as assault, 
excessive force or unlawful arrest or search. The Commission 
spent considerable time and effort getting to the root of these 
complaints. 


To be humane, a review process must rely on evidence, yet 
it must also take into account the concerns of all involved. The 
Commission must try to understand the complainant's cir- 
cumstances. By expressing its understanding the Commission 
can show empathy, whatever findings it makes. 


It is a simple fact of life that a Force member, in doing properly 
what he or she is trained to do, may unintentionally offend, 
upset or frighten members of the public. The review process 
gives the Commission a chance to explain to complainants 
why the conduct of the member is appropriate. At the same 
time, the Commission can express understanding for the 
complainant’s position. 


Commission findings have sometimes been unnecessarily 
blunt. The Commission has taken steps to soften the tone of 
its reports without affecting their objectivity. 


Using its reports to communicate empathy for the circum- 
stances of a complainant allows the Commission to make 
members of the Force more sensitive to the concerns of the 
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public they serve. The strength and courage required of police 
officers does not preclude compassion. Commission reports 
often indicate that members involved in an incident have 
sought to act compassionately. RCMP reports to complainants 
also increasingly empathize with them, even where the police 
actions have been justified. 


A Pragmatic Approach to Review 


A Commission review may lead to a Commission investiga- 
tion, a Commission request for further investigation by the 
Force or a public hearing. The action taken depends on the 
nature of the complaint, the material and information rele- 
vant to the complaint and the likelihood of further inquiry 
adding substantially to what is already known about the com- 
plaint. The basic issue is whether the Commission has enough 
information to judge the complaint. 


Materials and information often reveal how perceptions of 
events differ between the Force and the complainant. Such 
differences do not automatically lead to a further inquiry. The 
review process is not a trial and the final determination of every 
fact the parties dispute is not always warranted. The Commis- 
sion must make a practical judgment about whether further 
inquiry is warranted. 


A review may also lead the Commission to make findings 
about the complaint and recommendations to the Force about 
the appropriate disposition of the complaint. Deciding whether 
to make findings and recommendations also involves the exer- 
cise of practical judgment. Findings and recommendations 
must be appropriate to the circumstances and achieve some 
useful purpose. The Commission may find that some aspect 
of the RCMP’s disposition of a complaint might have been 
better handled, but this does not automatically lead to the 
making of findings and recommendations. 
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The report resulting from the review allows the Commission 
to identify for all parties aspects of the complaint which may 
not have been clear from the Forces letter of disposition. The 
Commission considers that, even without findings and rec- 
ommendations, bringing matters into the open can serve a 
valid purpose. Those involved may learn from experiencing 
the complaints process. Our reports, we hope, may lead some 
to a better understanding of the points of view and feelings of 
others. It is not necessary to make a clear finding that some- 
one did something wrong. Besides, it is not always possible 
to conclude categorically who acted properly or improperly. 


The Commission may determine that findings and recommen- 
dations or further inquiry are not warranted. If so, the RCMP 
Act requires that a report be made expressing satisfaction 
with the Force’s disposition of the complaint. It must be under- 
stood, however, that such an expression does not necessarily 
mean that the Commission agrees with the Force about every 
aspect of the complaint. 


Not infrequently, complaints become “bigger” the longer they 
remain unresolved. The Commission’s objective is to get to the 
root of the complaint. Once the root issue has been satis- 
factorily exposed, the related grievances can generally be 
resolved. 


Appreciation for Exemplary Conduct and Respect for 
Judgment and Discretion 


Complainants are sometimes difficult by nature or behave 
uncharacteristically badly in the incidents giving rise to com- 
plaints. Commission reports confirm that RCMP members 
have seldom failed to act with professional restraint when 
dealing with extremely difficult, unreasonable or outright 
abusive people. The Commission’s review process gives it the 
chance to mention exemplary conduct. 
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A complainant may sometimes suggest that a Force member 
exercised judgment and discretion improperly. Such a com- 
plaint raises a question: By what standard is a member's use 
of judgment or discretion to be measured? 


Commission reports show an appreciation that the exercise 
of judgment, by its very nature, can lead to honest disagree- 
ments among reasonable people. The Commission focusses 
on whether the exercise of judgment or discretion is arbitrary 
or unreasonable in all the circumstances. It also looks at 
whether any improper factors or influences affected its exer- 
cise. Unless it finds unreasonableness or impropriety, the 
Commission would normally accept the judgment or discre- 
tion of Force members. 


Conduct Demonstrating a Need for Improvement in 
Force Administration or Policies 


A complainant initiates the Part VII process. Part VII is silent 
on whether findings and recommendations about a complaint 
must be limited to resolving the specific subject-matter of the 
complaint. Commission reports reflect the position that findings 
and recommendations can go beyond the subject-matter of 
the complaint. If a specific complaint about conduct signals 
an area of Force administration or policy that is deficient, the 
Commission should make findings and recommendations 
aimed at remedying that deficiency. 


The Force, however, views the making of such findings and 
recommendations as an intrusion into its internal management. 
In contrast, the Commission maintains that the RCMP Act 
requires findings and recommendations to be made “with 
respect to” a complaint. It views recommendations about gen- 
eral Force policy as being “with respect to” a complaint when 
the complaint identifies a problem which might be resolved 
by changes in general Force policy and administration. 
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Early Commission reviews of several complaints under the 
Part VII process showed that Force members initially did not 
fully understand Part VII. The Commission's review of several 
complaints also uncovered a lack of awareness in the Force 
of the need to conduct objective and unbiased complaints 
investigations under Part VII. The Commission recommended 
that the Force review its Part VII policies and practices to 
ensure a uniformly high professional standard in investigating 
complaints. 


In one complaint, a member used information from Force files 
for a civil action in which the member was involved. The 
Commission observed that the proper control of access to 
information in police files is a matter of great public concern. 
The public must be confident that information in police files 
is accessible and used only for matters that properly concern 
the police. The Commission recommended that the Force 
ensure that there is no confusion as to the restrictions on access 
to Force files and the principles governing access. 


The Commission also made recommendations about persis- 
tent complainants. It asked the RCMP to develop policies and 
practices to help in handling persistent complainants more 
effectively. 


In another case, it appeared that the Force member who was 
the subject of the complaint and those involved in attempting 
to resolve it did not fully understand the role of defence coun- 
sel in a criminal case. Nor were they fully aware of the proper 
avenues for expressing concerns about conduct by defence 
or Crown counsel. This lack of understanding had contributed 
to the complaint. The Commission recommended that the Force 
improve its training and education. Inadequate tracking of cases 
before the courts also had contributed to the complaint. The 
Commission recommended that the RCMP review its meth- 
ods of tracking cases to avoid missing trial dates. 
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On another occasion, a lack of understanding about the 
respective responsibilities of a municipal police force and the 
RCMP contributed to the complaint. The Commission rec- 
ommended that steps be taken to improve understanding. 


One complaint involved several charges that had been laid. 
The charges were not prosecuted, but the accused was not told 
this before the court attendance. The Commission recom- 
mended that a policy be developed with the Crown Attorney's 
office about notifying alleged offenders when the Force decides 
not to prosecute. 


The Commission has noted that in some cases the content 
and tone of the Force’s report to the complainant did not help 
resolve the complaint. The Commission recommended that 
the Force review how it writes its reports. 


The Commission has also found little guidance in RCMP 
manuals about the use of police service dogs. It recommended 
that the Force fully document its policies. In addition, detach- 
ment policies on the treatment of prisoners were also not docu- 
mented. The Commission recommended that these policies 
be documented at the divisional level. 


The Commission’s review of some complaints also suggested 
that there may have been retaliation following the making 
of the complaints. The Commission recommended that the 
Force impress on all members that retaliation in response to 
a complaint is not appropriate. 


The Commission noted in one case that the reduced level of 
training given Special Constables may have contributed to the 
incident that gave rise to a complaint. The Commission recom- 
mended a review of the training of Special Constables. The 
Commission also found an indication that the Force's investi- 
gator, perhaps unintentionally, had questioned witnesses in 
such a way or made comments that could discourage the exer- 
cise of rights under Part VII of the RCMP Act. The Commission 
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recommended that the Force communicate to investigators 
the need to avoid actions which could “chill” the exercise of 
the public’s rights under Part VII. 


Procedural Issues 


Part VII sets out procedures which must be followed in dis- 
posing of a complaint. These differ from the procedures used 
by the Force before Part VII came into effect. The Commission 
has made a practice in its reports of identifying procedural 
errors in the Force’s handling of a complaint. Identifying these 
errors reinforces the considerable efforts taken by the Force 
to educate members about Part VII requirements. 


In many cases, minor procedural deficiencies do not prevent 
the Commission from determining that it is satisfied with the 
Force’s disposition of the complaint. In such cases, the Com- 
mission identifies the minor procedural deficiencies but states 
that they do not affect the outcome of the complaint. 


Other times, however, the deficiencies in the process adopted 
by the Force do affect the outcome of the complaint. This is 
particularly so where the deficiencies affect the fairness and 
completeness of the RCMP investigation of a complaint. In 
some cases, a complaint has been investigated by a member 
who has a close supervisory relationship with the member who 
is the subject of the complaint. In others, the investigator may 
also have had some involvement with the activities giving rise 
to the complaint. 


The Commission has commented on the lack of objectivity of 
some investigations. For example, important witnesses may 
not have been interviewed. The Commission views the fair 
and complete investigation of complaints by the Force as inte- 
gral to the Part VII process. The Commission has been quick 
to point out investigative deficiencies in its reports. Its judg- 
ment about what constitutes a fair and complete investigation 
is, however, tempered by the nature of the complaint. The 
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Commission tends to be more critical of investigative failings 
when complaints involve allegations of misconduct that affect 
the liberty and security of the person. 


Under subsection 45.36(5) of the RCMP Act, the RCMP may 
refuse to investigate or it may terminate its investigation if the 
complaint is trivial, frivolous, vexatious, or made in bad faith. 
The Commission has given guidance to the Force on applying 
this provision. A complaint is trivial when, on its face, it is of 
no consequence. A complaint is frivolous when, on its face, 
it is devoid of substance. 


A complaint is vexatious when it involves a repetition of unsub- 
stantiated complaints from the same person. The common 
theme may arise from the similarity of various complaints, 
even though the incidents complained of may themselves be 
different. For example, persons may complain at different 
times that their house, car or office is being “bugged” or that 
their conversations in the park are being monitored. The com- 
mon theme is that conversations are being intercepted; the par- 
ticular circumstances of each complaint may differ. Similarly, 
a common theme may be found when several different com- 
plaints arise from the same incident. For example, a person 
dissatisfied that his complaint about an incident has been 
found to be unsubstantiated may over time bring additional 
complaints arising from the same incident. 


A complaint is made in bad faith when it is made dishonestly 
for an improper purpose. Bad faith normally requires two ele- 
ments: the desire to achieve an improper purpose and an act 
of an improper nature furthering the improper purpose. A 
mere dislike of the Force and the hope that a valid complaint 
will cause a member of the Force some dismay does not con- 
stitute bad faith. However, a potential complainant who also 
attempts to threaten a member with the possibility of a com- 
plaint is acting improperly in furtherance of an improper 
objective. 


Bola onary? TE REO? RTE GAN eas Bk PUEOR “oe Neer 


Only in the clearest cases should the Force refuse to inves- 
tigate a complaint or terminate the investigation on the 
grounds that it is trivial, frivolous, vexatious, or made in bad 
faith. If the Force relies on this provision, the complainant 
has a right to have the Commission review the complaint. 
The Force must therefore be prepared to justify its decision. 


The Commission itself has no express jurisdiction to reject a 
complaint on the above-mentioned grounds at the time when 
the complaint is initially made. 


The RCMP Commissioner’s Response to 
Commission Findings and Recommendations 


When the Commission issues an interim report with findings 
and recommendations, the RCMP Act requires the Commis- 
sioner to review the complaint in light of the findings and recom- 
mendations. The Commissioner must then notify the Minister 
and the Chairman of any further action that has been or will 
be taken with respect to the complaint. If the Commissioner 
decides not to take action on any findings or recommendations, 
the Commissioner must give reasons. The Chairman then 
prepares a final report setting out such findings and recom- 
mendations about the complaint as the Chairman sees fit. 


How the Commissioner responds to findings and recommen- 
dations depends on whether the Commissioner thinks they 
relate specifically to the conduct giving rise to the complaint 
or whether they simply touch on Force policy and adminis- 
tration. As discussed above, the Commissioner is consistently 
protective of his management prerogatives. However, when 
this Commission finds inappropriate conduct by a member, 
he responds with equal consistency. It must be appreciated 
that in such cases the complaint has come to the Commission 
because the complainant is dissatisfied with the RCMP’s dispo- 
sition of the complaint. Yet, after a review by the Commission, 
the Force now generally accepts findings that inappropriate 
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conduct has occurred. This demonstrates that the review pro- 
cess does work. It also demonstrates the integrity of the Force 
and its commitment to the public complaints process. 


Cases of Interest 
Negligence (conduct of a criminal investigation) 


The complaint arose from an inquiry into a possible violation 
of the Securities Act and fraudulent share sales. The com- 
plaint concerned the conduct of the inquiry. It also alleged 
that the original complaint had been investigated by the mem- 
ber’s immediate supervisor. The core of the complaint was 
that the member had disseminated misleading information 
and that the member’s supervisor had consented to this. The 
member declined to provide a statement to his supervisor. The 
supervisor also did not interview all those who might have 
provided relevant information. 


The Chairman concluded that he did not have sufficient infor- 
mation to complete the review and that further inquiries were 
warranted. After a Commission investigation, the Chairman 
found that the member's conduct in investigating the com- 
plainant’s affairs had been proper. The report noted that 
investigative procedures involved judgment. The Chairman 
was not prepared to criticize the exercise of judgment in the 
conduct of the criminal investigation. Since there was no impro- 
priety on the member’s part, there was no impropriety by the 
supervisor in supervising the member. 


Even so, the Chairman found that the member's immediate 
supervisor should not have investigated the complaint. This 
conclusion was reinforced by the fact that the complaint 
included criticism of the supervisor’s conduct in supervising 
the member. The Chairman also found that the member 
should not have been allowed to decide whether to give a 
statement. The Chairman also noted various deficiencies in 
procedure. 
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The Chairman recommended that the RCMP acknowledge 
to the complainant that his complaint should have been 
investigated by a member other than the supervisor. He made 
three additional recommendations: 


e that the Force review its policy on assigning members to 
investigate complaints; 


e that the Force develop an appropriate policy to require 
members whose conduct is under investigation under 
Part VII to provide statements; and 


e that the Force generally review its rules, policies and pro- 
cedures about Part VII of the RCMP Act. 


The Commissioner agreed that the member acted properly. 
The Commissioner also accepted that the supervisor should 
not have investigated the complaint. A written apology was 
to be sent to the complainant with the Commission’s obser- 
vation that this oversight did not affect the outcome of the 
complaint. The Commissioner stated that the Force would 
take under advisement other recommendations not specifi- 
cally related to resolving the complaint. 


In his final report, the Chairman expressed satisfaction that 
the Commissioner had responded positively to the findings 
and recommendations related specifically to the complaint. 
He was therefore satisfied with the proposed disposition of 
the complaint. 


However, the Chairman differed with the Commissioner about 
the other findings and recommendations of the interim report. 
The Chairman argued that these findings and recommenda- 
tions were made “with respect to” the complaint; the Commis- 
sioner’s notice did not adequately respond to them. The 
Chairman therefore repeated in the final report the general 
recommendations contained in the interim report. He recom- 
mended that the Commissioner inform the Chairman and the 
Solicitor General of the RCMP’s response to those recommen- 
dations and why it took no action on them. 
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Use of Force 


The complaint arose from a confrontation with a member 
about the conduct of a search and rescue operation under 
difficult conditions. The complainant alleged that the member 
had assaulted him. 


The Force investigated. It wrote to the complainant advising 
that his complaint was “substantiated” and that “internal mea- 
sures have been taken to remedy the situation”. 


The member under investigation had declined to provide a 
statement to the Force investigator. The Chairman’s interim 
report stated that members should not have the option to 
decline to provide a statement. 


The interim report found that, since the Force had found the 
complaint to be substantiated, the Force should have apolo- 
gized for the member’s actions. In addition, the Force should 
have asked the member to apologize. The Force should have 
explained to the complainant why criminal charges were not 
laid against the member (the federal Department of Justice 
had advised that charges were not appropriate) and what action 
it took in response to the member’s conduct. The RCMP’s let- 
ter to the complainant could have referred to this advice and 
further told him that he had the right to prosecute if he wished. 
The interim report found the Force’s letter to the complainant 
to be generally uninformative. 


It appeared from the Commission’s review that the Force did 
not clearly distinguish between a criminal investigation, a 
disciplinary investigation and an investigation of a complaint 
under Part VII. The interim report recommended that the 
Force review and improve its policies and procedures about 
the relationship and coordination of criminal, disciplinary, 
and Part VII investigations. 
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The Commissioner's notice advised that the Force would send 
a written apology to the complainant. The member would be 
encouraged to make a personal apology, although the deci- 
sion would be left to the member. The Commissioner's notice 
advised that the complainant would be contacted and the 
criminal process fully explained to him, including the option 
of prosecuting privately. 


The Commissioner stated that the current Force practice of 
not revealing the specific details of the disciplinary action 
against members would continue. That practice was based 
on advice that the Force would violate the Privacy Act by dis- 
closing the discipline. The Commissioner also advised that 
the findings and recommendations about the coordination of 
investigations did not specifically relate to the resolution of the 
complaint. They would be referred to the appropriate sections 
of the Force for consideration. 


The Chairman’s final report expressed satisfaction that the 
Commissioner had responded positively to his findings and 
recommendations related specifically to the circumstances 
giving rise to the complaint. The Chairman acknowledged that 
the Force had obtained legal advice about the application of 
the Privacy Act to the disclosure of discipline. The Chairman 
felt that disclosure of this type of information was required 
by section 45.4 of the RCMP Act. Accordingly, disclosure would 
be authorized under the Privacy Act. The Chairman concluded 
that until the matter was clarified by a judicial ruling or legis- 
lative amendment, the Commissioner and the Commission 
must agree to disagree. 


Attitude (abuse of authority) 


This complaint arose from a motor vehicle accident between 
the complainant and a Force member. The member was driving 


his own car while off-duty. The accident led to proceedings in 
small claims court. 
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The RCMP investigation produced statements from witnesses to 
the accident. Those statements were placed in RCMP files. The 
member had access to the file. He took copies of the statements 
for use in the small claims court proceedings. The complainant 
argued that the member had access to the statements but 
the complainant did not. As a result, the complainant felt 
that the member had an unfair advantage. 


The Vice-Chairman’s interim report stated that the member 
should not have had greater the access to the file on the acci- 
dent than would be available to the public. He recommended 
that the complainant be so advised. The interim report noted 
that the control of access to police files was of great public 
concern; the public must have confidence that information 
in police files is accessible and used only for matters that 
properly concern the police. 


The interim report noted that the Force had taken steps at 
the local level to improve its record-keeping. It recommended 
that the complainant be advised of the specific improvements. 
The report also recommended that steps be taken across the 
Force to prevent confusion about restrictions on access to files 
and the principles which govern such access. 


The Commissioner responded that, even though the member 
was off-duty when the accident occurred, the member was 
performing a police function in obtaining access to the files 
and thus became subject to the public complaints process. 
The Commissioner agreed that the complaint was well-founded 
and accepted all the Vice-Chairman’s recommendations, 
including that dealing with Force policies on access to RCMP 
files. The Commissioner felt that all recommendations were 
“directly” related to the complaint itself. 


The Vice-Chairman’s final report expressed satisfaction that 
the Commissioner had responded in an entirely positive man- 
ner to the interim findings and recommendations. It con- 
cluded that the RCMP’s disposition of the complaints was 
now satisfactory. 
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Attitude (offensive behaviour) 


The complainant was stopped for a routine check of his driving 
papers. He expressed displeasure at being stopped. The mem- 
ber attempted to explain the purpose of the check and the 
importance of routine checks for police work. In the course of 
impressing this point, the member touched the complainant 
on the shoulder with his finger at least once and possibly twice. 


The Vice-Chairman’s interim report found that the com- 
plainant was entitled to feel that the police should not waste 
their time on routine matters, but that routine checks formed 
an important part of policing. The interim report accepted 
the member’s statement that he touched the complainant on 
the shoulder to emphasize the explanation he was offering 
to the complainant. 


The report found that while touching a person on the shoulder 
during an animated discussion may be quite common, it was 
not an appropriate action by a peace officer making inquiries 
of a citizen. In the circumstances, it only contributed to the com- 
plainant’s sense of offence. The touching was minor, however. 


The interim report recommended that the Force advise the 
complainant that the member, although not intending to make 
an offensive gesture, should not have touched the complainant 
on the shoulder and that the Force regretted any offence this 
may have caused. It also recommended that the member be 
encouraged to express his regrets to the complainant. 


The Commissioner agreed that the member was justified in 
stopping the complainant. The Commissioner also agreed that 
the member should not have touched the complainant on the 
shoulder. The Force expressed its regrets to the complainant. 
The Commissioner also advised that the member would be 
encouraged to express his regrets. 
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The Vice-Chairman’s final report expressed satisfaction with 
the Commissioner's response to the interim findings and recom- 
mendations. The report concluded that the disposition of the 
complaint was now satisfactory. 


Negligence (goods destroyed as a result of search and 
seizure) 


The complainant’s house had been searched under the 
Customs Act. Moose meat found in a freezer was seized under 
the Wildlife Act. 


The Vice-Chairman’s interim report found procedural defi- 
ciencies in the provision of reports required by Part VII on 
the status of investigations. In addition, the member inves- 
tigating the complaint had had some involvement with the 
matter giving rise to the complaint. The interim report found 
that this member should not have been asked to investigate. 


The interim report expressed satisfaction with the RCMP’s 
disposition of certain aspects of the complaint, including the 
initial seizure of the moose meat. The interim report con- 
cluded, however, that the Force should not have retained the 
meat. The initial seizure was justified at the time of the search 
because of the complainant’s failure to prove that possession 
of the meat was lawful. 


The detachment received proof of lawful possession a few hours 
later in the form of five notes produced by the complainant. 
The detachment also had reliable information that more than 
one animal may have been the source of the meat. 


The members attempted, but failed, to establish that the notes 
were false. Instead, they received written statements from the 
five people who had given notes to the complainant confirming 
their validity. The members sent the meat for laboratory anal- 
ysis but, unfortunately, did not send an appropriate sample. 
The expert opinion, based on the sample provided, was that 
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only one animal had been the source of the meat. At trial, 
this expert was able by visual inspection to determine that 
the meat came from several animals. The case against the 
complainant collapsed and an acquittal followed. 


The prosecutor did not introduce evidence regarding the notes 
at the trial. This evidence only came out on cross-examination 
by the complainant, who was not represented by counsel. 


The interim report recommended compensation of $750 — the 
cost of purchasing meat to replace the 250 pounds of moose 
meat which had by then deteriorated. It also expressed con- 
cern that the prosecution had withheld important information 
from the court. The interim report recommended that the 
Commissioner review the circumstances of the prosecution 
and inform the detachment that the proper investigation and 
the prosecution of crime require giving all relevant informa- 
tion to the prosecutor. Failing to do so would not be tolerated. 


The Commissioner responded to the findings about the failure 
to follow Part VII procedures and to conduct an unbiased inves- 
tigation. He had directed that the necessary steps be taken 
to review current policies on these matters. The Commissioner 
also advised that he was prepared, in the interest of fairness, 
to recommend an ex gratia payment to the complainant. The 
specific amount of the payment was to be determined by the 
RCMP’s chief financial officer based on the fair market value 
of the moose meat. The Commission has since been advised 
that the Force has fixed fair market value at $750. The Com- 
missioner also stated that he was instructing the commanding 
officer of “B” Division to determine if proper and fair inves- 
tigative procedures were followed. The Commissioner also 
reported that the prosecutor had been made aware of all rele- 
vant evidence, including the notes produced by the com- 
plainant. The prosecutor had decided not to enter the notes 
as part of the Crown’s case. 


A final report is pending. 
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Service (adequacy of criminal investigation) 


A complainant argued that criminal charges should have been 
laid against a group of youths involved in an incident and 
that the investigation had been inadequate. The complainant 
also complained that he was not contacted by the Force during 
its investigation of his complaint. 


The Commission found no fault in how the Force conducted 
the criminal investigation. The review concluded that the com- 
plainant disagreed with the judgment of the Force as to the 
appropriate charges; the nature of judgment means that dif- 
ferent people may handle a case differently. This does not mean 
that one person is clearly right and the other clearly wrong. 
The Force was given a discretion in how it investigated the 
case and what charges it laid. The review noted that the Force 
used professional judgment in exercising that discretion. 


Nothing in the facts established fault or negligence in the 
RCMP’s actions. The complainant had made his views known 
to the Force on several occasions. This information was on 
file. The review concluded that it was therefore not necessary 
for the Force to interview the complainant further about his 
complaint. - 


Attitude (offensive behaviour) 


The complainant was stopped for speeding. A search for out- 
standing warrants showed one requiring an immediate pay- 
ment of $150 or eight days in jail. The complainant refused 
to pay and was asked to follow the member to the detach- 
ment. The member had concerns about the complainant's 
mental state and, while proceeding to the detachment with 
the complainant following in his own vehicle and thus out of 
earshot, radioed for backup at the detachment. The com- 
plainant complained that various aspects of his being stopped 
for speeding, his arrest, and his detention were improper. 
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The Vice-Chairman’s interim report concluded that there had 
been no injustice. The report noted that by permitting the 
complainant to drive his vehicle to the detachment, the mem- 
ber did the complainant a considerable kindness. The member 
was commended for the reasonable exercise of discretion and 
his fundamentally humane attitude to the public. 


The report also noted the unreasonable attitude of the com- 
plainant. The complainant's various allegations against the 
member, including dishonesty, were highly provocative. It 
commended the member and other members of the detach- 
ment for their restraint in the face of the complainant's provoca- 
tive remarks. The member was observed to be an entirely 
honest and professional police officer. 


The interim report found it entirely proper that the member 
should call his detachment about the possible mental insta- 
bility of the complainant. However, the member twice suggested 
to the complainant that the complainant was mentally unbal- 
anced. While the complainant was acting unreasonably in 
refusing to pay the fine and the member may simply have 
intended to indicate this to the complainant, it was not neces- 
sary for the member to make this suggestion to the com- 
plainant. The interim report noted, however, that this was a 
minor matter when viewed in the total context of the com- 
plaints, which included persistent allegations of dishonesty. 
The interim report recommended that this finding be brought 
to the member’s attention. No other recommendations were 
considered necessary. 


The Commissioner has accepted this recommendation and 
a final report is pending. 


Attitude (harassment) 


In another case, the complainant alleged that a member 
threatened and harassed her. RCMP members had come to 
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her residence during an investigation of driving offences by 
a motorcyclist. They seized the motorcycle of the complainant's 
son, and a confrontation followed. 


The Commission’s review concluded that the complainant did 
indicate that she should or would set a dog to attack one mem- 
ber. The member and the complainant differed somewhat 
about what was said and where. Still, the evidence was clear 
that the complainant was strongly warned not to set the dog on 
the member. When this exchange took place, the complainant 
and her son were severely verbally abusing other members 
of the Force. The Commission concluded that, given the abuse 
the members faced, they showed considerable restraint. 


Service 


The complainant’s father had stored several firearms in her 
cottage. The father passed away. The complainant was con- 
cerned about the presence of the firearms. Some were stored 
loaded, and she sought police assistance in removing them. 
The complainant spoke to the detachment commander in her 
area. He refused to help and referred her to her city police. 


The complainant later learned that some firearms, including 
restricted weapons, were missing from the cottage. Again, the 
detachment commander refused to act on the complainant's 
report and referred her to the city police. The complaint alleged 
a failure of the detachment commander to act on her requests. 
It also alleged that the complainant was treated in an arrogant 
and humiliating manner. 


The Commission's interim report concluded that the com- 
plainant’s report about the firearms was a legitimate police 
matter. Subsection 86(2) of the Criminal Code made it an 
offence for a person to store a firearm or ammunition in a 
careless manner or without reasonable precautions for the 
safety of other persons. The detachment commander failed 
to recognize that there was a legitimate police interest in the 
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proper storage of the weapons and that it was appropriate 
for the police to act. The interim report recommended that 
the Force express its regret to the complainant for this error. 


The report also concluded that, while the detachment com- 
mander did not intend to cause offence, his firm refusal to 
act when police assistance should have been provided did 
cause offence. It was recommended that the Force apologize 
to the complainant. Further, the detachment commander should 
explain to the complainant that he erred in not viewing the 
matter as a police matter and, even though he meant no 
offence, he should apologize. 


The interim report found confusion between the public and 
the Force and between the city police and the Force about 
responsibility for receiving occurrence reports from the public. 
The interim report recommended that the Force take steps 
to improve understanding between the two police forces about 
their respective responsibilities. 


The Commissioner has accepted the interim findings and recom- 
mendations. An apology has been given to the complainant 
and steps have been taken to ensure that there is no mis- 
understanding about the respective responsibilities of the 
RCMP detachment and the city police. The Commissioner has 
advised that the results of the action to be taken will be pro- 
vided to the Commission. 


A final report is pending. 
Attitude (bias) 
A Force member charged the complainant with speeding. The 


complainant pleaded not guilty, but was convicted at trial. 
The complainant alleged that the member lied at the trial. 


CHAPTER 4: COMPLAINTS REFERRED TO THE COMMISSION FOR REVIEW 


The Commission reviewed the full trial transcript. The review 
did not support the complainant's allegation. The interim 
report noted that the Force had investigated the complaint 
fairly and thoroughly. Indeed, it had been more than fair in 
light of the discrepancies between what the complainant said 
at his trial and what he said in his complaint. 


The Commission stated that it was sensitive to the possibility 
of injustice and was prepared to look objectively at circum- 
stances giving rise to a conviction. In this case, however, the 
Force investigator had examined all the facts objectively. The 
evidence supported the investigator's conclusion. The Vice- 
Chairman was not prepared to conclude that there was any 
injustice. That position was reinforced by the fairness of the 
trial proceedings and the confirmation of the conviction by 
the appeal court. 


Service (failure to enforce provincial legislation) 


The complainant was dissatisfied with the response of the Force 
to his allegations about illegal activities during the construction 
of a sports facility. The allegations included fraudulent use 
of taxes in the construction of the sports facility, the illegal 
construction of the facility, and the facility's failure to comply 
with various provincial statutes and regulations. 


In his interim report, the Vice-Chairman noted that all the alle- 
gations raised by the complainant related to the interpretation 
and application of provincial law. The complaint did not dis- 
close any criminal activity. If the complainant believed that 
the sports facility violated provincial laws, it was open to him 
as a ratepayer to have the matter heard by a civil court. Simply 
because ratepayers and a municipal or school authority dis- 
agreed on the application and interpretation of the law did 
not mean that a crime had been committed. The civil courts 
were the appropriate forum to resolve the disagreement. 
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Other (disclosure of discipline) 


A Force member shot the complainant’s dog. The Force 
responded in a way that satisfied the complainant, extending 
an apology and giving compensation. The Force also advised 
that it had imposed corrective action on the member. The 
nature of the corrective action was not disclosed. The com- 
plainant was satisfied with the disposition of the complaint 
except for the non-disclosure of the corrective action. 


The Force has received legal advice that the Privacy Act does 
not permit the disclosure of such information. The Vice- 
Chairman’s interim report stated the Commission’s view that 
the RCMP Act requires the Force to report to a complainant 
the action that has been or will be taken in response to the 
complaint. If the action takes the form of discipline, the 
Commission maintains that the Force must disclose the nature 
of the discipline. This provision of the RCMP Act constitutes 
expressed statutory authority authorizing disclosure of the 
discipline. The disclosure is thus permitted as an exception 
to the general prohibitions on disclosure contained in sec- 
tion 8 of the Privacy Act. The interim report recommended 
disclosure. 


The Commission is awaiting the Commissioner's notice. 
Incompetence 


The complainant passed through a toll booth without paying. 
The attendant called the police. An RCMP member later saw 
the complainant's vehicle and stopped it. The member was 
prepared to release the complainant on a “promise to appear” 
in court, but the complainant said he had no intention of 
appearing. The member told the complainant that he would 
then have to arrest him. The complainant resisted and the 
member used force to make the arrest. 
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The Vice-Chairman’s interim report observed that failing to 
pay a toll was a summary conviction offence. The provincial 
law in question incorporated federal Criminal Code summary 
conviction procedures. Under those procedures, only a peace 
officer who observes a person committing an offence can arrest 
the person. Here the member did not observe the commis- 
sion of the offence. Therefore, the member had no authority 
to arrest. 


The interim report recommended that the procedures to be 
followed for such offences be reviewed with the member. As 
well, the Force should review the instructions given generally 
to members to ensure that they are clear and accurate. The 
report recommended that the Force apologize to the com- 
plainant and review his injuries and the upset caused to his 
wife, who witnessed the incident. The Force should consider 
the appropriateness of a voluntary payment to compensate 
for the arrest, the injuries, and the upset caused to the com- 
plainant’s wife. 


The complainant had also been charged with resisting arrest. 
Since the arrest was not lawful, no charge for resisting arrest 
should have been made. The complainant had not been repre- 
sented by counsel at his trial and had pleaded guilty. The 
interim report recommended that the Force advise the com- 
plainant how to request a pardon. 


The Commission is awaiting the Commissioner's notice. 
Attitude (bias) 

The complainants were tow-truck operators. They complained 
that they had not been permitted to bid on an RCMP towing 


contract. There had been a long history of disputes about 
towing in the complainants’ region. 


The Vice-Chairman’s interim report found that the Force mem- 
ber involved in the dispute was motivated entirely by a desire 


00 


———— 


PARTIE ee GO Me Pole ARP ND aS) PERC SP ey ase Sie 


for greater economy in the Force. His actions were honourable 
and professional. There was no “sweetheart deal” with the 
tow-truck operator who received the contract. 


However, the process used to award the work failed to comply 
with the Force Administration Manual. The disputed services 
had not been opened to competition. The report recommended 
that the disputed towing services be opened to competition 
according to the Administration Manual. This would permit 
the complainants and other qualified suppliers of towing ser- 
vices to decide if they wished to compete for the business. 


The Commissioner accepted the findings and recommendations 
of the interim report. The Vice-Chairman’s final report expressed 
satisfaction with the Commissioner’s response and concluded 
that the disposition of the complaint was now satisfactory. 
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CHAPTER 5 PUBLIC INTEREST INVESTIGATIONS 


The Process at Work 


Under Part VII the Commission Chairman may investigate, 
or institute a hearing to inquire into, a complaint. The Chair- 
man may exercise this power whether or not the Force has 
investigated, reported on or otherwise dealt with the complaint. 


If the Chairman decides that it is in the public interest that 
a complaint should be investigated or that a hearing should 
be instituted, the Force may suspend its investigation of the 
complaint under Part VII. 


On several occasions where the Commission Chairman has 
commenced a public interest investigation, that investigation 
has yielded results suggesting to the Chairman that a hearing 
would be warranted. In those cases, the Chairman has insti- 
tuted a hearing. This two-phase procedure has two advantages. 
An investigation can determine that a hearing, with its atten- 
dant costs, which may have initially appeared to be in the 
public interest, would not be necessary. Also, the investiga- 
tion can serve as preparation for a hearing, in those instances 
where a hearing is instituted. 


Whether or not he can start such an investigation and later 
institute a hearing on the same complaint is now the subject 
of litigation. It is a matter of statutory interpretation. 


Public interest hearings are dealt with in the following chapter. 


In the 1990-91 fiscal year the Commission Chairman com- 
menced three investigations in the public interest. Three 
investigations that had been started prior to the 1990-91 fis- 
cal year remained ongoing. The status of these six investi- 
gations is outlined below. 
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Investigations Commenced in 1990-91 
A Gulf War Complaint 


In February the Commission received a complaint from a 
Canadian woman of Arab descent, alleging that she had been 
harassed by two members of the RCMP who had visited her 
at her apartment in Toronto. 


She claimed that one of the officers informed her “there was 
reason to believe that she or members of her family might be 
a risk to the security of Canada in the context of the Gulf War”. 


The complainant requested an investigation “into the distinct 
possibility that she was ‘targeted’ either solely or in part because 
she is of Arab descent”. 


She also claimed that the RCMP’s action may have been trig- 
gered by the fact that she “in a completely lawful manner and 
in a manner protected by the Charter of Rights, dissented 
from the Canadian Government’s policy with respect to the 
‘War in the Gulf”. | 


In addition, she complained that two members of the RCMP 
“circumvented the security of her apartment building in order 
to place themselves at her door when they should have 
remained in the lobby and requested her permission to enter 
beyond the lobby”. Her complaints were also about remarks 
allegedly made to her by the RCMP members and that their 
visit amounted to an unlawful search. She said that the Force 
members indicated to her that “they were looking for grenades 
and posters of Saddam Hussein”. 


The Commission Chairman concluded it was in the public inter- 
est for the Commission to investigate these complaints because: 
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. The complaints raised questions of: 


a) Possible violation of the complainant's rights to equal 
protection and equal benefit of the law and to not be dis- 
criminated against on the basis of her ethnic origin: 


b) Possible violation of her right to lawfully dissent from 
government policy and her right to freedom of expression, 
freedom of assembly, and her right to privacy as pro- 
tected by the guarantee to be free from unreasonable 
search. 


2. In light of recent media reports concerning RCMP and CSIS 
interviews of Canadians of Arab descent, and particularly 
in light of recent media reports concerning the complaints, 
the subject-matter of the complaints was well known to the 
public and it could be said that there was an already estab- 
lished public interest in an examination of the allegations 
contained in the complaints. 


Accordingly, a public interest investigation was commenced 
on February 17. The investigation is continuing. 


Budget Leak 


In July 1990, Provincial Court Judge James Fontana had stayed 
charges against Ottawa television reporter Doug Small and 
two others, on the ground of abuse of process. In reaching 
his decision, the judge had noted: 


The zeal of superior law enforcement police 
officers, in pushing ahead with the laying of 
charges, these charges, despite both the state 
of the evidence and the law, which would indi- 
cate otherwise, suggests an objective unfair- 
ness and vexatiousness, particularly with regard 
to the accused Douglas Small, which is indeed 
inappropriate to criminal proceedings. 
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Complaints were received in August 1990 concerning the 
conduct of the RCMP Commissioner and Deputy Commis- 
sioner Henry Jensen in the investigation and laying of charges 
in the budget leak case. The complainant was not directly 
affected by the subject-matter of the complaints, but made 
the complaints as a concerned citizen, as he was entitled to 
do under Part VII of the RCMP Act. 


The complaint concerning the Commissioner stated: 


In May, 1989, Mr. Inkster permitted subordinate 
officers of the Force to charge Small although 
he knew (or should have known) that no crime 
had been committed. He knew this because 
Staff Sgt. Richard Jordan and later Inspector 
Jean-Pierre Witty, both of the R.C.M.P., told 
him that there was no basis for the charges. 
Judge Fontana’s decision in July, 1990, sup- 
ported their action and the judge called the 
laying of charges vexatious and an abuse of 
due process. 


As a result of these charges, all three men were 
subjected unnecessarily, without reasonable 
and probable cause, to embarrassment, incon- 
venience and great expense. Because of 
Mr. Inkster’s improper conduct, prudent 
Canadians may (and will) say to themselves: 
“There but for the grace of God, go I.” No law- 
abiding citizen of Canada ought to be subject 
to this form of harassment. 


The complaint concerning Deputy Commissioner Jensen stated: 


In May of 1989, Henry Jensen, Deputy Com- 
missioner in charge of Operations, RCMP, 
Ottawa, permitted subordinate officers of the 
Force to charge Mr. Douglas Small, and two other 
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men with a criminal offence, although he knew 
or ought to have known that no crime had 
been committed. 


Mr. Jensen knew or ought to have known that 
no crime had been committed because Staff 
Sergeant Rick Jordan and later Inspector Jean- 
Pierre Witty, both of the RCMP, told him that 
there was no basis for the charges. Eventually, 
His Honour Judge James A. Fontana described 
the laying of the charges as vexatious and an 
abuse of due process. 


Given these circumstances, Deputy Commis- 
sioner Henry Jensen’s conduct was improper. 


Mr. Jensen retired from the RCMP in December 1989, and is 
no longer a member of the Force. 


The Commission Chairman concluded it was in the public inter- 
est to investigate these complaints for the following reasons: 


1. Since the complaints were made against the Commissioner 
and a person who was the Deputy Commissioner at the 
time of the complaint incident, the public might consider 
that an internal investigation by the RCMP would not be 
impartial. 


2. It would be inappropriate for the Commissioner to inves- 
tigate his own conduct, or for officers junior to him and to 
Deputy Commissioner Jensen to investigate their conduct. 


3. The allegations made in the complaint raise important 
questions about the proper administration of justice. 


4. The subject-matter of the complaint was well known to the 
public, and it could be said that there was an already estab- 
lished public interest in an examination of the allegations 
contained in the complaint. 
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The Commissioner was requested, in a letter from the Com- 
mission Chairman, to respond to a number of questions. 


At this stage the Commission was informed that the RCMP 
had received advice from the federal Department of Justice that 
Part VII did not apply to complaints concerning the Com- 
missioner or, as a retired member, the Deputy Commissioner. 


The Commission Chairman then sought independent legal 
advice. That advice was contrary to that of the Department 
of Justice, and it is expected that these legal questions will 
be determined by the Federal Court of Canada. These issues 
are discussed in Chapter 8. 


The Commission Chairman issued a status report on March 25, 
1991 about these complaints. The report was made public. 
It was the view of the Chairman that the complainant, the 
RCMP members involved, and the public were entitled to know 
how these complaints stood at that stage. 


Shooting in Alberta 


In September 1990, a member of a Prairie Indian band, on behalf 
of his band council, and also as a member of the public, con- 
tacted the Commission to complain about the shooting of a 
23-year-old band member by the RCMP. 


The complainant, in his letter to the Commission, wrote that 
the band council had been working with the Force to improve 
the maintenance of law and order in the community. He felt 
that serious questions had arisen because of the circum- 
stances surrounding this incident, and that the shooting was 
adversely affecting the relationship between the band and 
the Force. 


Local newspaper accounts indicated that the 23-year-old was 
a passenger in a vehicle being chased by the RCMP because 
the driver was driving while under suspension. After a high- 
speed chase, the driver and the passenger abandoned the 


62 


igen teen P URL IC UN TE ROE ST IAW S TIGA T WON S 


| vehicle, and fled on foot. One of the pursuing RCMP members 
fired a shotgun blast because he believed the passenger was 
holding a weapon. The driver and the passenger were unarmed. 
The passenger was struck by shotgun pellets in the arm, the 
ear and the cheek. 


An investigation in the public interest was launched by the 
Chairman because of several factors: 


1. The incident involved the shooting of an unarmed man: 


2. The wounding followed a high-speed chase in Alberta, a 
subject which the Commission had been monitoring 
because of the number of highway deaths that occurred 
in that province as a result of RCMP high-speed chases; 


3. The incident was raised in the context of aboriginal/RCMP 
relations, following a summer of tension and violence 
between members of the police community (including the 
RCMP) and aboriginal peoples in various parts of Canada. 


The RCMP had commenced a criminal investigation into the 
conduct of its members. Several months after the incident 
and the commencement of the Commission’s public interest 
investigation, an RCMP member was charged with two Criminal 
Code offences. The charges were laid on January 8, 1991. 
The preliminary hearing has been set for June 27. 


In such circumstances, the Commission suspends its inves- 
tigation, and awaits the outcome of the criminal proceedings 
(see Chapter 9 — The Commission and the Provinces). 


The Commission’s investigation is ongoing, but suspended 
for the time being. 
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Investigations Prior to 1990-91 
Thailand 


In the 1988-89 Annual Report (at pp. 58-63) the Chairman 
discussed his concerns about RCMP operations abroad in 
relation to a particular RCMP drug operation in Thailand. 
The Chairman had initiated four complaints about the con- 
duct of members involved in the operation, and began an 
investigation into those complaints in the public interest. In 
the 1989-90 Annual Report, the Chairman reported on the 
investigation’s progress. 


It has been a major disappointment to the Chairman that 
this investigation has not been concluded. It remains incom- 
plete because the members involved have, at least until recently, 
refused to give interviews and the Force has failed to give them 
direction to do so. 


In giving the Chairman power to conduct investigations, 
Parliament did not expressly confer powers to facilitate those 
investigations, such as the authority to require the giving of 
statements or the right to conduct searches. It appears that 
Parliament intended that investigations would depend on the 
cooperation of the RCMP and its members. 


The effectiveness of the investigation power is therefore con- 
tingent on the willingness of the Force and the members to 
comply with the requests for information by the Commission 
Chairman and his staff. In a number of investigations, the 
Force and the members have been cooperative. 


This inherent difficulty in the investigation process was 
touched on in the 1988-89 Annual Report (at pp. 42 and 89), 
and recommendations were made (at pp. 83-89) for legislative 
amendments to correct this deficiency. 
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If the public interest investigation procedure turns out to be 
generally ineffective because of the lack of appropriate powers, 
the Commission Chairman would instead have to consider 
instituting public hearings as a matter of course. Members 
and others can be required to testify at hearings. But as an 
alternative to investigations, hearings are likely to be more 
costly, time-consuming and stressful to all concerned. 


The Chairman has been reluctant to institute a hearing in 
the Thailand case for two reasons. First, he has believed that 
the investigation procedure would be sufficient to deal with the 
matter. Second, he has maintained the hope that the RCMP 
members involved would, in the end, recognize that it was in 
the interest of all concerned, including that of the public, to 
explain their role in the Thailand operation. 


Recently, it has been learned that the members have retained 
counsel and discussions have been taking place as to the for- 
mat in which interviews might be undertaken. The investi- 
gation is therefore continuing. 


There was, as mentioned in the 1988-89 Annual Report, a tragic 
side to the Thailand operation. That was the death of Corporal 
Derek Flanagan. He died of injuries he received after a struggle 
with a drug dealer in Chiang Mai. 


Corporal Flanagan gave his life in the service of his country. 
He should be properly recognized as a courageous person who 
died in the line of duty. 


His wife and two young sons survived him, as did his parents. 


Regrettably, some news stories that appeared after the Com- 
mission’s 1988-89 Annual Report was tabled in Parliament 
used the term “cowboy escapade” to describe the RCMP opera- 
tion. Indeed some attributed that expression to the Chairman, 
in the context of the public interest investigation which he 
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had commenced. No such description of the operation was 
contained in the Annual Report. Nor did the Commission 
Chairman or any Commission staff ever make such a statement. 


Understandably, Ms. Flanagan expressed concerns that her 
late husband would be regarded as having participated in an 
affair described in such terms and deeply objected to the 
investigation taking place. 


The Chairman wrote Ms. Flanagan to assure her that the 
term referred to had not been used by him or the staff, and 
to explain why he had considered it necessary to conduct the 
investigation. He later met with her for the same purpose. 


At the time the Commission Chairman was considering writing 
to the journals involved. He concluded, perhaps wrongly, that 
the vagaries of having letters to the editor published and the 
unlikelihood of their being read, if they were published, were 
such that sending letters of explanation would not likely serve 
a beneficial purpose. In retrospect, he regrets that he did not 
send the letters. 


Unfortunately, there may be occasions when the Commission, 
in carrying out its responsibilities, will find it necessary to 
conduct investigations or hearings that cause pain and stress 
to those involved, or to their families. 


Police Dog Complaint 
This investigation was referred to in the 1989-90 Annual Report. 


It involved the possibility of questionable arrest procedures 
during which a police service dog was used and the subject 
of the arrest bitten. Also involved was a complaint regarding 
the sequence in which charges were laid, it being complained 
that a later charge was laid to persuade the suspect to plead 
guilty to an earlier charge. 
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The Chairman completed his interim report on June 1, 1990. 
The Commissioner’s notice, in response, was received by the 
Commission on March 20, 1991. It is not known why the 
notice took so long to prepare. 


The Chairman’s final report is in the course of preparation. 
Kidnap Victim Complaint 
This investigation was referred to in the 1989-90 Annual report. 


It arose from a complaint received from a woman who had 
requested police assistance after an alleged kidnap attempt. 
The complainant claims she was wrongly detained and held 
in police cells overnight, that her right to counsel was denied 
and that her constitutional rights were violated by members 
of the RCMP. 


The interim report, prepared by the Commission Vice- 
Chairman, was completed on December 7, 1990. The 
Commissioner’s notice was received by the Commission on 
April 10, 1991. 


The final report is in the course of preparation. 
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CHAPTER 6 HEARINGS 


The Process at Work 


Hearings may be instituted after a review or in the public 
interest. Once instituted, hearings are governed by section 45.45 
of the RCMP Act and are carried out subject to Commission 
procedural requirements. 


The legislation requires that hearings be held in public. There 
are, however, exceptional situations. The Commission may 
order that a hearing, or part of it, be held in private if it is of 
the opinion that information will be disclosed that: 


(a) could reasonably be expected to be injurious to the 
defence of Canada or any state allied or associated with 
Canada, or the detection, prevention or suspension of 
subversive or hostile activities; 


(b) could reasonably be expected to be injurious to law 
enforcement; or 


(c) respects a person’s financial or personal affairs where 
that person’s interest outweighs the public's interest in 
the information. 


All Commission hearings so far have been entirely in public. 
At one of these — that involving the demonstrator during 
President Bush’s visit (referred to below) — the RCMP refused 
to provide certain information, relying on the Crown privilege 
provisions (including national security) in the Canada Evidence 
Act. The RCMP was apparently not prepared to provide the 
information even if the Commission would hear it in private 
under exception (a) referred to above. The matter is now before 
the Federal Court of Appeal, as discussed in Chapter 7. 


The Chairman, to date, has assigned three members of the 
Commission to conduct each hearing. The Commission mem- 
ber appointed for the province in which the conduct occurred 
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must be assigned to the hearing if the conduct occurred 
while the RCMP was providing provincial or municipal policing 
services. 


The appointment of three-person panels, rather than a single- 
member panel, promotes the quality and consistency of the 
hearing process. It also provides experience for the members, 
an important factor in the Commission’s early years. 


The panel appointed sits as the Commission. When the hearing 
is over, the panel prepares a report. This report, like “interim” 
reports after reviews, must be forwarded to the Commissioner 
and the Solicitor General of Canada. The Commissioner then 
reviews the panel’s report. He is then required by the Act to 
notify the Commission Chairman (not the panel Chairperson) 
and the Solicitor General of Canada of any further action that 
has been or will be taken with respect to the complaint. If the 
Commissioner decides not to act on the findings and recom- 
mendations of the panel, he is required to give reasons in 
his notice. 


Part VII then requires the Commission Chairman to prepare a 
“final” report, with such findings and recommendations as he 
sees fit. The report must be sent to all parties to the hearing, 
the Commissioner and the Solicitor General. The legislation 
provides for no further steps to be taken beyond this stage. 
(See the 1988-89 Annual Report, at pp. 100-101, for comment 
on “Beyond the Final Report”.) 


Since the hearings are public, it has become the practice of 
the Commission to make both the panel “interim” report and 
the Chairman’s “final” report available to the public after each 
has been completed, as well as to the complainant and the 
RCMP members whose conduct is in question. 


The legislation does not state whether complainants and the 
RCMP members involved are entitled to have the Commissioner's 
notice and the opportunity to make submissions to the 
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Commission Chairman in respect of the notice and the panel 
“interim” report. The Chairman could then take into account 
these submissions in preparing the final report. 


This is an issue which, in the context of fairness and other 
administrative law principles, has troubled the Chairman for 
some time. Recently, after a panel had made its interim report, 
a complainant requested the Commissioner's notice in order 
to make a submission to the Chairman. 


The Commission Chairman sought legal advice on this from 
a leading expert on administrative law, as discussed in Chap- 
ter 8. The Chairman has concluded, in light of the advice he 
has received, that the parties are entitled to have the notice 
and to make written submissions to the Chairman. 


At hearings there has been a problem with ensuring that, in 
the interests of fairness, complainants be able to have legal 
representation in appropriate cases. The RCMP as a whole 
will be represented by Justice lawyers, and the individual 
members involved may be represented, also at public expense, 
either by Justice lawyers or by lawyers from the private bar. 


In the two previous annual reports, we discussed the author- 
ity of the Commission to provide fees for counsel representing 
complainants at Commission hearings. During the current 
fiscal year, the Commission was successful in making ad hoc 
arrangements to provide complainants with legal represen- 
tation. While this has been adequate in the short run, in the 
long term there should be a standard procedure, on a final 
basis, to follow. The Commission has consulted central agen- 
cies of government who have provided advice and are coop- 
erating with the Commission to find a satisfactory solution. 
The Commission hopes that satisfactory permanent arrange- 
ments can be made for complainants to be represented by 
legal counsel when the need arises. 


Nine hearings have been instituted by the Chairman since the 
Commission became operational at the end of September, 1988. 
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The hearing process has been lengthy. This seems to be 
inevitable, no matter how great an effort is put into organizing 
the hearings efficiently. Logistical problems occur in arranging 
suitable hearing times because of the number of persons 
involved, including the lawyers for the parties and the RCMP. 
There have been legal wrangles over jurisdiction and the avail- 
ability of information. Additional delays are caused by the 
length of time required to prepare carefully-considered reports, 
and the time required for the Commissioner to prepare his notices. 


Of the nine hearings instituted, five have now been completed. 
Reports have been prepared by the panels in four of these five 
(although two of the four were completed after the 1990-91 
fiscal year-end). The Commissioner's notice has been received 


. in two cases. The Chairman’s final report has been completed 


in one. 


Where a final report has been completed, the Chairman con- 
siders it appropriate for the findings and recommendations 
of the panel’s interim report, the Commissioner’s notice, and 
the findings and recommendations of the Chairman’s final 
report to be set out fully in the next annual report. This will 
give parliamentarians and the public a good idea of how the 
hearing process is working generally, and inform them prop- 
erly about the results in specific cases. 


Where a final report has not been completed — that is, where 
the matter is still in progress — the status of the complaint 
will be outlined in the annual report. 


Matters in Progress 
Vancouver — A Series of Complaints 
The hearing dealt with the manner in which a British Columbia 


resident who had made a complaint was subsequently dealt 
with by members of the RCMP. It involved some 22 complaints 


in all. 
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The panel “interim” report was completed on October 9, 1990, 
and the Commissioner’s notice, dated March 22, 1991, was 
received by the Commission on April 2, 1991. 


The Chairman subsequently received a written request from 
the complainant’s lawyer for the Commissioner's notice and the 
opportunity to make a submission to the Chairman. That request 
has been granted. All parties to the hearing will be sent the 
notice and given the same opportunity to make submissions. 


Yarmouth, Nova Scotia — A Shopping Mall Incident 


The complaint concerned the manner, including the use of force, 
in which an arrest was made in a shopping mall in Yarmouth. 
The hearing ended in March, 1991. The panel report is almost 
completed. 


Montreal — Authority of RCMP on Quebec Highways 


This involved a complaint by a Montreal lawyer that he had 
been improperly stopped for a driving offence on a provincial 
highway by an RCMP member. His complaint was that the 
RCMP had no authority to enforce Quebec traffic legislation 
on provincial highways. During the hearing, the federal Justice 
lawyer representing the RCMP conceded that the complainant 
was correct. 


The hearing was completed on November 20, 1990, and the 
panel report was prepared after the end of the 1990-91 fiscal 
year. 


Montreal — The Journalist at Mirabel Airport 


This complaint, made by an officer of the Newspaper Guild, 
concerned the treatment a British journalist received upon 
his arrival at Mirabel airport. The complaint raised issues of 
freedom of expression and of the press. 


The journalist, who resides in Ireland, initially appeared to be 
willing to come to Canada for the hearing and was interviewed 
in Ireland for that purpose. He was the essential witness. In 
the end, however, he decided not to appear. The panel met 
in Montreal on February 6, 1991. It issued a brief report on 
March 12, 1991, concluding that, in the absence of any admis- 
sible evidence in support of the complaint, the complaint 
should be set aside. 


Edmonton — A Drug Informer Complains 


This was a complaint by an RCMP drug informer that she had 
not been paid and relocated, as she had been promised by 
the RCMP. 


At the initial hearing in June 1990, a question of unfairness 
was raised as a result of an argument over the scope of the 
complaints and the complainant not having legal represen- 
tation. The panel resigned, and a fresh panel was appointed. 


The new panel held week-long sittings in January and April, 
1991, and further sittings were scheduled for May and 
September. 


Many witnesses have been summoned, and many of these 
have legal representation. 


Ottawa — the Demonstration During 
President Bush’s Visit 


This complaint was made by an individual who had received 
from municipal authorities a permit to demonstrate during 
the visit of U.S. President Bush to Ottawa in February, 1989. 
The complaint raised issues of excessive force and freedom 
of expression. 


At a hearing in May 1990, the RCMP refused to make infor- 
mation available, relying on the privilege provisions of the 
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Canada Evidence Act. The appropriateness of the RCMP posi- 
tion is now before the Federal Court of Appeal. It was referred 
to at the beginning of this chapter and is discussed more fully 
in Chapter 7. 


The hearing will not, it is expected, proceed until this issue 
is finally decided in the courts. 


Victoria — A Traffic Offence Leading to the Use 
of the Choke-Hold 


A woman was stopped for going through a red light. She claimed 
that the Force member who stopped her applied a choke-hold 
on her when she tried to get out of the RCMP vehicle. The 
Force member had wanted her to sit in his vehicle as he was 
writing up the ticket, she said. 


The hearing has been set for May 21-24, 1991. 
Victoria — A Traffic Offence Leading to the Use of Force 


A father, who was driving his truck with an adult son as pas- 
senger, was stopped by the RCMP. He was asked to perform 
sobriety tests. There are differing versions of what happened 
next, but all agreed that there was a physical confrontation. 


The complaints alleged that the father, who had a heart con- 
dition, had been subjected to a choke-hold and became uncon- 
scious, and that both the father and the son, who had tried 
to help his father, were subjected to excessive force. 


The father and son were both charged and held overnight in 
cells at the Colwood Detachment. The charges against the father 
included impaired driving and obstructing a police officer. The 
son was charged with assault. The charges were subsequently 
dismissed. 


The Commission hearing has been set for July 15-20, 1991. 


Matters Completed 
Gibsons, B.C. — Police Cell Incident 


The hearing dealt with the manner in which a person was 
treated while in custody in the RCMP detachment at Gibsons, 
on the Sunshine Coast near Vancouver. 


The complaints included an alleged assault by an RCMP cor- 
poral and a claim that there was a failure to provide needed 
medical attention. Below are (i) the findings and recommen- 
dations excerpted from the Commission panel interim report 
(which was 42 pages long), (ii) the Commissioner's notice, 
and (iii) the findings and recommendations excerpted from 
the Chairman’s final report. 


The Findings and Recommendations of the 
Commission Panel 


Based upon the evidence presented at the Public Hearing into 
each of the several complaints, and the representations made 
by or on behalf of the parties, the Commission makes the fol- 
lowing Findings: 


1. Donald J. Robinson was arrested on September 29, 
1988 because of his state of intoxication in a public 
place and placed in the cell at the RCMP Detachment, 
Gibsons, B. C. on September 30, 1988. The RCMP took 
this action under the authority of subsection 81(1) of 
the Offence Act of British Columbia which provides as 
follows: 


81. (1) Where a peace officer finds in a place to which 
the public has access a person who is in a state of intox- 
ication, he may take that person into custody and, if it 
appears that the person may be in need of remedial 
treatment by reason of the use of alcohol, he shall, within 
24 hours, take him before a physician; otherwise, that 
person shall be released 
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(a) on recovering sufficient capacity to remove himself 
without danger to himself or others or causing a nui- 
sance; or 


(b) if application is made sooner by an adult who appears 
to be capable of taking charge of the person, into the 
charge of the applicant. 


At the time of being placed in the cell, the Prisoner 
Record noted that Mr. Robinson was to be released when 
sober. No entry was made in the Prisoner Record of the 
medical condition of Mr. Robinson or of any need for 
remedial treatment by reason of his use of alcohol. No 
attempt was made by the arresting officer to ascertain 
if there was any adult person capable of taking charge 
of Mr. Robinson as contemplated in subsection 81(1)(b). 


2. Once Mr. Robinson had been placed in the cell, the rela- 
tionship between him and the RCMP cast a duty on 
them to take reasonable steps to safeguard the well- 
being of Mr. Robinson. This issue has been the subject 
of consideration by the courts in British Columbia in a 
number of cases, some remarkably similar to the cir- 
cumstances revealed at the Public Hearing. Based on 
these decisions, it is clear that the RCMP owed a duty 
to Mr. Robinson to exercise reasonable care to protect 
him from foreseeable risks which would include the tak- | 
ing of all reasonable means to ensure that he suffered 
no injury as a result of his own intoxicated condition or 
the actions of others. 


3. At the time Mr. Robinson was placed in the cell, he was 
uninjured. By the time of his release, he had sustained 
severe injuries which, following his release, were diag- 
nosed as severe facial contusions and abdominal trauma 
accompanied by internal bleeding. These injuries required 
that he be hospitalized for treatment at Sechelt, B. C. Ù 
and later transferred to Lions Gate Hospital in North 
Vancouver. These injuries were the result of physical 
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force inflicted upon Mr. Robinson during either or both 
of two incidents which occurred at the RCMP Detach- 
ment, Gibsons, B. C. between 0100 hours and 0340 hours 
on September 30, 1988. 


The first of these incidents occurred shortly after 
Mr. Robinson was placed in the cell when, as a conse- 
quence of his unprovoked attack on another prisoner, 
he was removed from the cell by Corporal Waite and 
taken to a nearby room. On that occasion he was twice 
assaulted by Corporal Waite by having his feet kicked 
out from under him so that he fell to the floor where- 
upon Corporal Waite pulled him to a standing position 
by his hair. These two assaults were confirmed by the 
evidence of Constable Sorokan. Mr. Robinson alleges 
that during this time he was punched and kicked in 
the stomach by Corporal Waite. This is denied by 
Corporal Waite. The prisoner N testified that he had 
observed this incident but the physical evidence of his 
location while the events were taking place plus the 
denial by Mr. Robinson of this description renders this 
testimony unacceptable. Considering all of the evidence, 
the Commission is unable to conclude whether an 
assault of the nature alleged by Mr. Robinson occurred 
or not. 


The Commission finds no justification for these assaults 
by Corporal Waite and, in light of what subsequently 
transpired, questions his professional judgment in 
removing Mr. Robinson from the cell. 


The second of the incidents took place in the cell and 
consists of three separate fights or altercations between 
Mr. Robinson and the prisoner N during a 15-minute 
period commencing at 0325 hours. The first of these 
fights was noted by the civilian guard in the cell log; 
Corporal Waite was called to the cell, but the fight had 
ended before his arrival. When the second altercation 
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occurred Corporal Waite was again called to the cell 
and, on his own testimony, observed the prisoner N kick 
Mr. Robinson in the midsection. Following this fight, 
Corporal Waite also observed that Mr. Robinson had 
injuries to his face accompanied by bleeding. The third 
fight was noted in the log by Corporal Waite. He testi- 
fied that upon being called to the cell by the civilian 
guard, he saw Mr. Robinson lying on the floor of the cell 
with his back against the leg of the steel bunk. The pris- 
oner N was holding on to the bunk and kicking 
Mr. Robinson as if to force him under the bunk. When the 
fight stopped, Corporal Waite observed that Mr. Robinson 
was holding himself at the midsection of his body. 


Mr. Robinson testified that the blows struck by the pris- 
oner N were to his face and not to any part of his body 
other than his face. 


From the evidence given at the public hearing, it is 
unclear as to the reason for these three altercations, and 
it is impossible to determine whether Mr. Robinson or 
the prisoner N was the aggressor. 


7.  Atno time during or after the three altercations between 
Mr. Robinson and the prisoner N did Corporal Waite or 
any other officer on duty take any action to separate 
these two prisoners or otherwise prevent the recurrence 
of these encounters. The failure to take such action 
calls into question the purpose for which Mr. Robinson 
was earlier removed from the cell following his unpro- 
voked attack on another prisoner. 


8. At no time during or after these three altercations did 
Corporal Waite or any other officer on duty enquire of 
or examine either Mr. Robinson or the prisoner N to 
ascertain whether injuries had been sustained which 
might require medical treatment. 


10. 
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At different times between 0400 hours and 0430 hours, 
Corporal Waite and Constables Murphy and Sorokan 
went off duty and before doing so visited the cell to 


check on the prisoners. On their evidence, none of these 


officers observed the facial injuries sustained by 
Mr. Robinson as disclosed by the photographs taken at 
Sechelt Hospital, observed or noted any other injury, 
or received any request from him for medical treatment. 
The Commission is satisfied from the evidence of 
Mr. Robinson’s physical condition on the morning of 
September 30, 1988, and in particular the evidence of 
Corporal Crawford and Constable Sach that these facial 
injuries were clearly visible, and finds that these offi- 
cers neglected to observe the condition of the prisoner 
before transferring the sole responsibility for his care 
to the civilian guard. The Commission concludes that 
the visit to the cells before going off duty was a matter 
of routine for these officers and was not a matter of seri- 
ous practice for the purpose of determining the condi- 
tion of the prisoners. 


Between 0430 hours and 0800 hours, the civilian guard, 
Mr. Marshall, was the only person on duty at the 
Detachment. He continued his periodic observations of 
the prisoners in the cell and on at least two occasions 
observed Mr. Robinson vomiting. He did not respond 
in any way to what he saw either by enquiring from Mr. 
Robinson as to his condition or by calling for assistance. 
He ignored or failed to appreciate the medical significance 
of what he observed. 


Between 0540 hours and 0610 hours, the civilian guard 
recorded in the cell log that there was loud talking by 
the prisoners. What they were saying was not identi- 
fied. Mr. Robinson and the prisoners N and D2 testified 
that they were, during this period, yelling to attract the 
attention of the guard in order to get medical assistance 
for Mr. Robinson. During the giving of his evidence, the 
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Commission noted that the civilian guard, Mr. Marshall, 
appeared to have some hearing impairment. It makes 
no specific finding in this regard but questions the use 
of a civilian guard who is unable to hear or does not 
take care to hear what is said by the prisoners. The 
maintenance of the cell log is pointless if a request for 
help is not heard or is ignored. 


Corporal Crawford came on duty at 0800 hours on 
September 30, 1988, and learned from the guard of the 
fights between Mr. Robinson and the prisoner N. He 
made a check of the prisoners in the cell and noticed 
the blood smears and smudges on Mr. Robinson’s face. 
No notation of this was made in the cell log. Later, dur- 
ing the release procedure, Corporal Crawford observed 
that Mr. Robinson was moving slowly, favouring his ribs 
or left side, and saw the injuries to his face which appear 
on the photographs taken in the Sechelt Hospital. No 
record was made of these observations in the Prisoner 
Record although a section is provided for this purpose. 
Corporal Crawford did not question Mr. Robinson about 
his physical condition or make any effort to ascertain 
whether there was need for medical attention. 


The Commission notes that the facial injuries sustained 
by Mr. Robinson as shown on the photographs were 
also observed by Constable Sach during his brief visit 
to the cell in the course of releasing the prisoner N. 


Except for the cell log, there were no records maintained 
at the RCMP Detachment with respect to any of these 
incidents occurring while Mr. Robinson was in custody. 
None of the officers on duty kept any personal notes of 
these events and the only report of these occurrences 
was prepared by Corporal Waite. In spite of the telephone 
complaint to the Detachment office by Mrs. Farewell on 
the afternoon of September 30, 1988 which resulted in 
the scheduling of a meeting with Sergeant Hill for October 
3, 1988 and the opening of a file by Constable Bourrie, 
none of the officers who were on duty during the time 
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Mr. Robinson was a prisoner made or was requested to 
make any report. Sergeant Hill, the officer commanding 
the Gibsons Detachment, had discussions with these 
officers between September 30 and October 3, 1988 
which he characterized as “coffee-table conversation.” 
Notwithstanding the filing of a formal complaint by Mrs. 
Farewell, no active steps were taken to investigate the 
matter until Mr. Robinson filed his formal complaint on 
October 26, 1988. The matter then became the respon- 
sibility of the Complaints & Internal Investigations 
section, RCMP “E” Division. 


The Commission finds that there was a failure on the part 
of Corporal Waite and others on duty on September 30, 
1988 to discharge the duty imposed upon them in 
respect of the incarceration of Mr. Robinson. This is evi- 
denced by the two assaults by Corporal Waite on 
Mr. Robinson, by his failure to intercede in and prevent 
the recurrence of the fights with the prisoner N, and by 
his failure to observe the physical condition of 
Mr. Robinson and assess the need for medical attention. 
In this latter respect, Constables Murphy and Sorokan 
and the civilian guard, Mr. Marshall, must share respon- 
sibility. It is remarkable that none of them observed or 
responded to injuries which were clearly evident and 
warranted enquiry. Corporal Crawford also bears a 
responsibility in this regard, since, being advised by the 
guard, Mr. Marshall, that there had been fights in the 
cells and observing the condition of Mr. Robinson at the 
time of his release, he made no assessment of the need 
for medical treatment of the prisoner and allowed him 
to leave the Detachment building just moments before 
he collapsed on the public street and was taken to hos- 
pital. In the circumstances surrounding these com- 
plaints, the duty of care carries with it the duty to 
observe and respond intelligently to the observable con- 
dition of the person to whom the duty is owed. 
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The Gibsons Detachment maintains an Operational 
Memorandum for guards and matrons pertaining to the 
Care and Handling of Prisoners and Mental Patients. 
Much valuable information is contained in this manual, 
and there is specific direction as to the action which is 
to be taken when there is any indication of the need of 
medical aid by any person in care or custody. The 
Commission notes that the signed acknowledgments 
by Detachment personnel confirming their awareness 
of the contents of the manual, as introduced in evidence, 
commenced on the 20th day of October, 1988, almost 
three weeks after the events involving Mr. Robinson. 
The Commission finds that there was a failure on the 
part of the guard, Mr. Marshall and by the officers on 
duty on the morning of September 30, 1988 to comply 
with the provisions in the manual dealing with illness/ 
medical aid and the care of intoxicated persons. 


The Commission received in evidence by way of exhibit 
the RCMP Manual of Operations, chapter III.3 pertaining 
to Prisoners and Mentally Disturbed Persons. This 
manual sets out commendable provisions concerning 
the care to be taken and responsibility to be observed 
with respect to persons in custody with particular empha- 
sis upon the wellbeing and protection of such persons, 
ensuring that immediate medical treatment is available 
as required, and encouraging a professional approach 
to the person in custody in order to reduce hostility and 
avoid violent incidents. Commendable as this statement 
of operational policy may be, the Commission finds that, 
in respect of the custody of Mr. Robinson, the officers 
on duty at the Gibsons Detachment on September 30, 
1988 failed to take appropriate actions in compliance 
with the stated policy. 


The Commission notes that, following the filing of the 
formal complaints by Mr. Robinson and Mrs. Farewell, 
an investigation was immediately launched. No attempt 
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appears to have been made by the Commissioner to dis- 
pose of the complaints informally as contemplated in 
section 45.36 of the Royal Canadian Police Act. It is rec- 
ognized that the consents which section 45.36 requires 
as a precondition to informal complaint disposition may 
impose significant barriers to the use of the process: 
nonetheless the Commissioner should take every oppor- 
tunity to achieve resolution in this way before the par- 
ties become involved in the complexities of the Part VII 
procedures. 


18. From the evidence given by Sergeant Sanderson, the 
Commission concludes that the investigation of the 
complaints, including an assessment of criminal respon- 
sibility, focused on the activities and conduct of Corporal 
Waite. It may be that, as the senior member on duty on 
the morning of September 30, 1988, he must bear a 
special burden but in the proper investigation of these 
complaints, the Commission finds it inappropriate to 
exclude from examination the conduct of all officers 
associated with the events which gave rise to the com- 
plaint. In addition it is apparent that the evidence reported 
on by the investigator, the weight given to that evidence, 
the assumptions made and the conclusions reached 
reflect the internal nature of the investigation. The 
Commission finds that the investigation undertaken 
into these complaints pursuant to subsection 45.36(4) 
of the Royal Canadian Mounted Police Act lacks the thor- 
oughness and objectivity which the external nature of 
the public complaints process requires. 


Recommendations 


It is not this Commission’s purpose or function under Part VII 
of the Royal Canadian Mounted Police Act 1986 to determine 
criminal responsibility or assess civil liability in connection 
with incidents which give rise to complaints which come 
within the purview of the Commission. In addition, it must 
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be noted that disciplinary matters fall outside of Part VII of 
the Act. The mandate of this Commission is to hear and 
enquire into the allegations contained in the complaint, make 
findings thereon and, when a complaint is well-founded, to 
make recommendations for the consideration of the Com- 
missioner and the Solicitor General of Canada designed to 
provide an appropriate measure of satisfaction to the complain- 
ant and to avoid a repetition of the conduct which gave rise 
to the complaint. 


Based on the Findings enumerated in this Report, the 
Commission makes the following recommendations: 


1. The Commissioner take appropriate action to: 


(a) acknowledge in writing to each of the complainants 
that their complaints were well-founded, thank them 
for bringing their concerns to his attention, and 
apologize on behalf of the RCMP for the conduct of 
the members and the personal distress and incon- 
venience which the incidents have caused. It would 
be helpful if the Commissioner would delegate a 
senior officer to deliver this acknowledgment to the 
complainants and discuss with them the actions 
which have been taken to prevent a recurrence of 
the events; 


(b) reimburse each of the complainants for those rea- 
sonable expenses necessarily incurred in the pre- 
sentation of the complaints and compliance with the 
procedures set out in the Act. In making this recom- 
mendation, the Commission wishes it to be clearly 
understood by all who become involved in the pub- 
lic complaints process that the burden of time, 
expense, anxiety, and personal sacrifice is not expected 
to be borne by the complainant. 


The RCMP should ensure that each of its officers car- 
rying out duties within British Columbia recognize the 
responsibilities imposed upon them when taking a per- 
_ son into custody under the authority of subsection 81(1) 
of the Offence Act of British Columbia. In particular, those 
officers must appreciate that they are subject to a statu- 
tory obligation to observe whether or not the person 
taken into custody is in need of remedial treatment by 
reason of the use of alcohol and, if so, that there is an 
obligation to take that person to a physician. With the 
increasing use of a variety of chemical substances in 
the general population, the significance of these respon- 
sibilities to the RCMP officer should be obvious. A com- 
plete and accurate record should be kept of the man- 
ner in which these responsibilities are fulfilled. 


Of equal significance, the officer taking such person 
into custody should, at the earliest opportunity, deter- 
mine whether or not there is an adult person who is 
willing and capable of taking charge of such person. If 
so, the adult person should be encouraged to do so 
rather than proceeding to place the intoxicated person 
in a cell. A record should be made of the efforts under- 
taken to find an adult willing and capable of accepting 
the responsibility for the care and custody of the intoxi- 
cated person. 


When a person is taken into custody, whether by rea- 
son of intoxication or otherwise, the arresting officer 
must observe and record on the Prisoner Record the 
physical condition of the prisoner. The record itself is 
valuable, but even more valuable is the requirement on 
the part of the arresting officer to make the observation. 
Without this step being taken, the discharge of the duty 
of care becomes questionable. 


Once a prisoner has been placed in a cell, frequent and 
accurate observations should be made of the activities 
and condition of the prisoner and a full record of such 
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observations made by entry in the cell log or, if neces- 
sary, by supplemental report. If at any time it becomes 
necessary to remove a prisoner from the cell, such activity 
should only be carried out by two officers or by an officer 
and a guard. The time of removal should be entered in 
the cell log, and a separate report made of the reason 
for such removal and any activity or occurrence which 
takes place while the prisoner is outside the cell. This 
report should be signed by both persons involved in the 
process. A notation should be made in the cell log of the 
time of the return of the prisoner to the cell. 


5. Special care is to be taken in circumstances where more 
than one prisoner is placed in the same cell. Careful 
observation is to be maintained to ensure that no activity 
occurs which affects the physical or mental wellbeing 
of a prisoner. If any such occurrence is observed, imme- 
diate action should be taken to separate the prisoners. 
It is appreciated that this will place burdens upon RCMP 
Detachments which have only one cell. In those Detach- 
ments, special standing rules should be established to 
take advantage of all appropriate available facilities and 
custodial techniques. 


6. The officer in charge of each Detachment should ensure 
that each officer and civilian guard reads and understands 
the RCMP operational manual and any Detachment sup- 
plement which pertains to the care and handling of per- 
sons in custody. Regular instruction should be instituted 
to ensure that this requirement is met. In the course 
of providing this instruction, the officer in charge of the 
Detachment should obtain the assistance of qualified 
medical personnel who can instruct the officers and the 
civilian guards in the early recognition of signs and symp- 
toms which, when exhibited by prisoners, indicate the 
need for medical assessment or assistance. Each officer 
or civilian guard should be aware of the consequences 
of a combination of alcohol or substance abuse with a 
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physical injury and the symptoms to be looked for. 
Periodically, the officers and guards should be tested 
for their knowledge of and practical response to this 
aspect of custodial care. 


Each Detachment should maintain a roster of the names 
and phone numbers of medical personnel available to 
serve the needs of the Detachment on a 24-hour basis. 


When the cells are occupied by more than one prisoner, 
the civilian guard should not be left on duty alone. In 
such circumstances, a second guard or an RCMP offi- 
cer should remain in attendance at the Detachment to 
assist in the event of any emergency. 


Where an incident which may constitute an assault has 
taken place involving a person in custody, a file should 
be opened as with any other suspected offence, an 
officer assigned responsibility for that file and the inves- 
tigation, and the matter reported immediately to the 
officer commanding the Detachment. 


If it is alleged or suspected that an RCMP officer is impli- 
cated in the incident, the matter should be reported 
immediately to the officer in charge of the Detachment 
and to the Complaints & Internal Investigations Section 
of the RCMP. All officers on duty at the time of the inci- 
dent should submit a full report of their knowledge of 
or involvement in the incident. Neither the officer alleged 
to be implicated nor any other officer in the Detachment 
should be assigned to the investigation. 


When any RCMP officer receives notice of a complaint 
from any person which may fall within the scope of Part 
VII of the Act, the complaint, if written, or, if oral a mem- 
orandum thereof, should be sent immediately to the 
Complaints & Internal Investigations Section of the RCMP. 
An investigation into the complaint should be commenced 
without delay by persons who are not members of the 
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Detachment where the incident giving rise to the com- 
plaint occurred. Special care should be taken by the 
investigating officers to avoid any conflict of interest or 
the appearance of conflict of interest which might affect 
the credibility of the investigation. 


Commissioner’s Notice 
Findings 1 to 17 inclusive. 


These findings reflect a fair and accurate description of 
the sequence of events at the Gibsons Detachment on 
September 30, 1988, and moreover, the shortcomings of those 
members who were on duty. I share your findings in this 
respect. In my view, this is clearly a situation where mem- 
bers failed to adhere to Force policy, which is found to be 
adequate. 


Finding 18. 


Although I tend to agree with your finding, I will take this 
under advisement. The issue concerning the quality of the 
Force's investigation, is not directly related to the complaint 
itself. However, I will instruct the Director of Personnel to exam- 
ine this issue to determine whether changes are warranted. 


Recommendation 1 (a). 


I share your finding that the complaints of Mr. Donald 
Robinson and Mrs. Beverley Farewell were well-founded 
and a written acknowledgement will be sent to each of 
the complainants from the Commanding Officer “E” 
Division, apologizing for the conduct of our members. The 
C.O. will delegate a senior officer to deliver this acknowl- 
edgement and discuss with the complainants the actions 
taken to prevent recurrence of the events. 


Recommendation 1(b). 


I have sought legal advice on the issue of reimbursement 
of expenses incurred in the presentation of complaints 
and have been informed that it is not within my purview 
to do so. This matter is one which more properly falls 
within the mandate of Treasury Board, as was suggested 
in your 1989/90 Annual Report. 


Recommendation 2. 


The Force policy is clear and appropriate. Members are 
required to comply with statutory obligations, including 
the Offence Act of British Columbia for those members 
stationed in that province. In regards to section 81(1)(b) 
of that Act, there is no requirement for the police officer 
to seek out an adult who appears to be capable of taking 
charge of such a person. It is understandable that no 
attempt was made by the arresting officer. I will, however, 
instruct the Director of Enforcement to examine our pol- 
icy and determine whether it is appropriate. 


Recommendations 3,4,6,7,8 and 9. 


In light of the recommendations, the Force policy has 
been examined and I am satisfied that the policy is appro- 
priate with respect to custodial care of prisoners. I will, 
however, instruct the Director of Training to examine recom- 
mendation 6 and determine whether members and civilian 
guards should receive additional instruction in recognizing 
the signs and symptoms which indicate the need for med- 
ical assessments of or assistance to prisoners. 


Recommendation 5. 


With respect to special care in circumstances where more 
than one prisoner is placed in the same cell, I will instruct 
the Director of Enforcement to re-examine our policy. 
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Recommendations 10 and 11. 


I will take these recommendations under advisement. 
They do not directly relate to the complaint itself. To 
exclude the Detachment Commander from investigating 
a public complaint would involve amendment to the RCMP 
Act. I will instruct the Director of Personnel to examine 
the recommendations and, should amendments to the 
Act be pursued, your concerns will be addressed. 


You may be assured the Force has been most concerned 
over the conduct of Cpl. B.L. Waite. Internal discipline 
has been imposed pursuant to Part IV of the RCMP Act. 


In response to your request to be informed of the specific dis- 
cipline imposed, the Director of RCMP Legal Services is exam- 
ining this issue after receiving correspondence from your 
Counsel. I anticipate this matter will be addressed by our 
respective legal advisors in the near future. 


In order to ensure that all matters which are addressed in this 
notice are given full and proper attention, I will personally 
monitor their ultimate resolution. 


I thank you for your advice and I look forward to receiving 
your final report. 


Final Findings and Recommendations of the 
Commission Chairman 


General Comment 


This is the first case in which the Chairman of the Commission 
has been called upon to make a final report following a public 
hearing. The RCMP Act contains little guidance as to the con- 
tents of a final report. The Act requires only that the Chairman 
is to consider the Commissioner’s notice and then prepare a 
final report “setting out such findings and recommendations 


with respect to the complaint as the Commission Chairman 
sees fit.”. This is a broad power which potentially gives the 
Chairman the authority to make any findings and recom- 
mendations with respect to the complaint as in the Chairman’s 
judgement are fit. 


Another word for “fit” is “suitable”. In considering what final 
findings or recommendations are fit or suitable I have had regard 
to the process which has brought these complaints to this 
final stage. Donald Robinson and Beverley Farewell were not 
satisfied with the Force’s disposition of their complaints. After 
reviewing their complaints I was of the opinion that further 
inquiry was warranted. A public hearing was instituted for 
the purpose of conducting that further inquiry. The evidence 
concerning these complaints was brought out fully in that 
public hearing. 


The hearing resulted in a comprehensive, well-considered, 
and carefully presented Interim Report. The factual findings 
contained in the Interim Report have been accepted by the 
Commissioner of the RCMP. It has not been necessary, there- 
fore, for me to consider issues of fact. I have been able to address 
my mind to the suitability of the Commissioner's response to 
the findings and recommendations in the Interim Report. 


Final Findings 
Findings 1 to 17 of the Interim Report 


The Commissioner has accepted that findings 1 to 17 of the 
Interim Report reflect a fair and accurate description of the 
events and the shortcomings of the members who were on 
duty. The Commissioner shares these findings and has stated 
that this is clearly a situation where members failed to adhere 
to Force policy. By accepting these findings the Commissioner 
has accepted that the Force's initial disposition of these com- 
plaints was less than satisfactory. Most significantly, the Force 
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has now accepted that Corporal Waite assaulted Mr. Robinson 
twice by kicking his legs out from under him. I am pleased 
with the Commissioner's positive response to these essential 
findings of fact and I am now satisfied with this aspect of the 
disposition of the complaint. 


The Commissioner's acceptance of the Commission’s findings 
following a public hearing demonstrates the value of the pub- 
lic complaints process. Lying at the heart of the public com- 
plaints process is the ability to bring to light that which would 
otherwise remain obscured from view. The public hearing 
process permits the entire story to be told and considered. If 
the Force’s senior management had had a full appreciation 
of the facts as a result of its investigation of the complaints, 
the Force’s disposition of the complaints would surely have 
been different. 


This was the first public hearing conducted under Part VII of 
the RCMP Act. Public hearings into matters which have pre- 
viously been immune from public scrutiny inevitably cause 
tension and upset. This hearing was no exception. Public 
hearings are, however, a necessary last resort in those cases 
where the Force has not adequately inquired into a complaint. 
The seriousness with which the Force deals with public com- 
plaints is reflected in the fact that only a handful of public hear- 
ings have been instituted out of the hundreds of complaints 
which have been referred to the Commission for review. 
The positive response of the Force to the carefully considered 
findings of the Commission is the Part VII process working 
at its best. 


Finding 18 of the Interim Report: The Quality of the 
Force’s Investigation 


The Commissioner in his notice has taken the position that 
the issue concerning the quality of the Force’s investigation 
is not directly related to the complaint itself. This is an observa- 
tion with which I must disagree. The failure of the Force to 
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adequately investigate complaints as serious as those in the 
present case is the chief reason leading to the initiation of a 
public hearing. Had the facts and the significance of the facts 
come to light through the Force's own investigation, the Force’s 
disposition of the complaints should certainly have been dif- 
ferent. Even had the Force’s disposition of the complaints 
fallen short of the complainant’s expectations, a proper inves- 
tigation provides a basis for a review of the complaint with- 
out the emotional wear-and-tear and expense of a public 
hearing. The appropriateness of the Force’s investigative 
response to complaints will always be part of the Commission’s 
review of complaints. 


In addition, the public must have confidence that any alle- 
gation of serious police misconduct has been thoroughly and 
fairly investigated by the Force itself. The Commission itself 
must be able to review complaints with confidence that all 
relevant facts are before the Commission. Past experience 
has shown instances where there is no merit to a complaint 
against a police officer but the investigation is flawed or has the 
appearance of a “cover-up”. The result is that the complaint 
appears to the public to have more merit than it actually does 
and the credibility of the police force suffers. In such situations 
the flawed process becomes far more important than the orig- 
inal complaint. Scrutiny of the investigative process employed 
by the Force in disposing of a complaint is a necessary and 
inevitable aspect of the complaints review and hearing pro- 
cess. Where flaws in the investigative process are detected it 
is, in my judgement, entirely appropriate that they be pointed 
out. This provides assistance and guidance to the Force. It is 
also logical since it would be senseless to require the making 
of a separate complaint under Part VII unless the flaws in the 
investigation were so serious as to amount to a disciplinary 
matter. 
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Final Recommendations 


Recommendation 1(a) of the Interim Report: Apology 


The Commissioner has accepted recommendation 1 (a). I am, 
therefore, satisfied with this aspect of the disposition of the 
complaint. : 


Recommendation 1(b) of the Interim Report: 
Compensation 


Reasonable expenses 


Recommendation 1(b) was that the Commissioner reimburse 
each of the complainants for those reasonable expenses nec- 
essarily incurred in the presentation of the complaints and 
compliance with the procedures set out in the Act. The 
Commissioner's notice advises that he has taken legal advice 
on the issue and has been informed that it is not within his 
purview to act on this recommendation. The Commissioner's 
notice indicates that this is a matter which more properly 
falls within the mandate of Treasury Board. 


While I recognize that compensation of the type which was 
recommended goes beyond the reimbursement of expenses 
expressly contemplated by Part VII of the RCMP Act, I am 
under the impression that the Commissioner has misinter- 
preted the recommendation. Part VII of the RCMP Act expressly 
contemplates that the Commission has the discretion to award 
travel and living expenses to the complainant or the person 
who is the subject of the complaint or their counsel where 
the Commission sits at a place that is not the ordinary place 
of residence of those people. The amounts of such travel and 
living expenses are fixed by Treasury Board. 


Recommendation 1(b) goes beyond Part VII of the RCMP Act. 
I interpret the recommendation as inviting the Commissioner 
to consider an ex gratia payment to the complainants for 
reasonable expenses which are not otherwise covered by 
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Part VII because the Commission conducted the public hearing 
in Gibsons and then nearby in Vancouver. The Commissioner 
has some authority to make ex gratia payments under rules 
and within limits established by Treasury Board. To the extent 
that Treasury Board rules preclude payment or the limits estab- 
lished by Treasury Board are exceeded, then the Commissioner 
may request Treasury Board approval for such a payment. 
There is no legal impediment to the Commissioner making 
such a request. It would then be up to Treasury Board to deter- 
mine if the payment is appropriate. The Commission antici- 
pates that Treasury Board would give such a request, based on 
a recommendation of the Commission, serious consideration. 


Therefore, I repeat recommendation 1(b) for the purposes of 
this final report and invite the Commissioner to reconsider 
this recommendation in light of the apparent misinterpreta- 
tion of the intent of recommendation 1(b). 


Compensation for injuries 


The Interim Report did not discuss the question of whether 
it would be appropriate for the Commission, given its find- 
ings of fact, to consider recommending that the complainant 
Donald J. Robinson should receive any compensation from the 
RCMP in respect of the injuries he received while in custody. 


In principle, there seems to be no reason why a recommen- 
dation for compensation for injuries, based on appropriate 
findings of fact, should not be made in certain cases. Should 
not a complainant whose complaint is found to be justified 
by the Commission not be entitled to expect the Commission 
to make a recommendation that he be compensated? 
Otherwise the complainant must bring separate civil pro- 
ceedings to recover damages, with the additional costs, time 
delays and personal stress that would be involved. 


In practice, however, the Commission should be cautious about 
its process being used as a substitute for civil damage suits. 
While there may be relatively straightforward occasions when 
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a recommendation could be made, the facts would obviously 
have to support such a recommendation and the parties 
should have the opportunity to address the relevant issues. 


In the present instance, there are somewhat complicated issues 
relating to the causes of the injuries, and the attribution of 
legal responsibility for those injuries (including possible ques- 
tions of vicarious liability and negligence). The panel sitting 
as the Commission did not examine these issues in the Interim 
Report from a civil liability perspective, nor did the parties at 
the hearing present arguments relating to them. No doubt 
the panel considered that it was not a suitable forum for dis- 
posing of these issues. 


A civil action has, indeed, been brought by Donald Robinson 
against several of the Force members involved. 


I make no recommendation here, for the reasons referred to 
above. 


Recommendation 2 of the Interim Report: Release of 
Intoxicated Persons 


Recommendation 2 addresses the decisions made by mem- 
bers of the Force in applying subsection 81(1) of the Offence 
Act of British Columbia. This provision permits peace officers 
to take intoxicated people into custody in specified circum- 
stances. The section also permits the release of an intoxicated 
person to an adult person who is willing and capable of taking 
charge of the person. The recommendation was that the Force 
ensure that its members recognize the responsibilities imposed 
by this legislation and keep a complete and accurate record 
of the manner in which those responsibilities are fulfilled. In 
addition, it was recommended that members should deter- 
mine whether or not there is an adult person who is willing 
and capable of taking charge of the person who is being taken 
into custody. An effort should be made to release the intoxi- 
cated person to that adult person rather than placing the 
intoxicated person in a cell. 
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The Commissioner expresses the view that Force policy is clear 
and appropriate in that members are required to comply with 
statutory obligations including those imposed by the Offence 
Act. This policy is expressed in terms of the duty of members 
to discharge their duties and responsibilities conscientiously 
and diligently; to enforce the law fairly, firmly, and rationally; 
and to use caution and prudence when exercising the power 
conferred on members by law. The Commissioner observes 
that there is no requirement under the Offence Act for a police 
officer to seek out an adult who appears to be capable of taking 
charge of such a person. The Commissioner states that it is 
understandable that no attempt was made by the arresting 
officer in this case. The Commissioner has, however, instructed 
the Director of Enforcement to examine the Force's policy 
and determine whether it is appropriate. 


I do not know on what basis the Commissioner has deter- 
mined that it was understandable that the arresting officer 
in the present case made no efforts to determine if there was 
an adult who was capable of taking charge of Donald 
Robinson. Perhaps the Commissioner is referring to the fact 
that it was a busy evening at the Detachment and a number 
of people were being placed in the cell under section 81(1)(b) 
of the Offence Act. Gibsons is, however, a small community 
and Mr. Robinson has family in the community. The 
Commission is aware that members do frequently exercise 
their discretion when picking up people to enquire if there is 
some place they can be taken other than the jail before tak- 
ing the person into custody. This is a sensible exercise of dis- 
cretion in that it gives meaning to the discretion to release 
conferred by section 81(1)(b) of the Offence Act. It is sensible 
as well where the consequence of taking a person into cus- 
tody is to place them in cell facilities that are inappropriate 
for the numbers who are being lodged in cells. It is also a use 
of discretion which accords with the ideas of fairness and 
prudence found in the Force’s Administration Manual. 
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It would have been more satisfactory if the Commissioner 
had more positively recognized that, although there may be 
no legal obligation to do so, it is a sensible exercise of discre- 
tion to determine if there is an alternative to placing a person 
in cells. I accept that matters of policy must be developed 
within the Force in a way which involves consultation and con- 
sideration. However, I would have thought that the Commis- 
sioner might have given the Director of Enforcement some 
guidance as to the desirability of incorporating a direction to 
members with respect to the discretion conferred by section 
81(1)(b) of the Offence Act and the circumstances in which 
that discretion might be exercised. 


Recommendations 3, 4, 6, 7, 8 and 9 of the 
Interim Report: Force Policy on Custodial Care 


With respect to recommendations 3, 4, 6, 7, 8 and 9 the 
Commissioner indicates that he has examined the Force pol- 
icy in light of the recommendations and is satisfied that the 
policy is appropriate with respect to custodial care of pris- 
oners. The Commissioner has instructed the Director of 
Training to examine recommendation 6 and determine whether 
members and civilian guards should receive additional instruc- 
tion in recognizing the signs and symptoms which indicate the 
need for medical assessment of or assistance to prisoners. 


Recommendations 3, 4, 6, 7, 8 and 9 interrelate Force policy 
and the implementation of that policy. I do not take these 
recommendations as being critical of the policy. Indeed, the 
Interim Report at page 34 refers to the provisions of the policy 
as commendable. The relevant provisions of Force policy are 
attached as Appendix II. After considering these provisions I 
share the finding that they are commendable. However, I 
understand the recommendations to flow from the finding 
that Force policy was not applied in this case. I understand 
the recommendations to be framed with a view to improving 
the linkage between policy and consistent implementation. 
In this instance, there was a clear failure in the application 
of Force policy at the detachment level. 
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While the training contemplated in the Commissioner’s response 
goes some distance to meeting these recommendations, the 
Commissioner's response as a whole has missed an oppor- 
tunity to explain how the Force does ensure that its policies 
are followed in practice. The Commissioner is, of course, 
aware of the mechanisms in place within the Force which are 
designed to ensure that policies are in fact applied and he no 
doubt takes that knowledge as a given when preparing notices 
in cases such as this. The public, however, has little appre- 
ciation of the efforts made by the Force to ensure compliance 
with Force policy. 


This is a case in which the member in charge on the evening in 
question failed to follow policy. This failure only came partially 
to the knowledge of the Force’s management after persistent 
efforts by the complainants to have the matter investigated. 
It was only after a full public hearing that all the facts came 
to light. 


Recommendation 5 of the Interim Report: 
More Than One Prisoner in Cell 


Recommendation 5 deals with the approach to be taken where 
more than one prisoner is placed in the same cell. Some detach- 
ments only have one cell. The Commissioner has instructed 
the Director of Enforcement to re-examine the Force’s approach 
to this issue. I would expect that the Commissioner would 
with this, as with other matters involving a re-examination 
of Force policy, advise the Commission of any changes made 
to policy. 


Recommendations 10 and 11 of the Interim 
Report: RCMP Internal Investigations 


Recommendations 10 and 11 deal with the importance of 
prompt and impartial investigation of complaints involving 
serious matters such as an alleged assault by a member of 
the Force. It has been recommended that no member of the 
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Detachment be assigned to the investigation. The Commis- 
sioner’s response observes that these recommendations do 
not relate directly to the complaints themselves and that the 
Commissioner will take the recommendations under advise- 
ment. The Commissioner observes that an amendment to the 
RCMP Act would be required to exclude the Detachment 
Commander from investigating a public complaint. The 
Commissioner advises that should amendments to the Act 
be pursued, the recommendations will be addressed. 


I believe that the Commissioner has misinterpreted the RCMP 
Act. Section 45.38 authorizes the Commissioner to make rules 
governing procedures to be followed in investigating com- 
plaints under Part VII. Subsection 45.37(4) provides that a 
complaint shall be investigated in accordance with such rules. 
Clearly the manner in which the investigation of a public 
complaint is carried out is entirely within the control of the 
Commissioner by virtue of the Commissioner’s rule-making 
authority. This special rule-making authority is set against 
the general authority of the Commissioner to control and 
manage the Force. It may also be noted that the organization 
of the Force into detachments and the various responsibili- 
ties of detachments are established by rule and by regulation 
and not by the Act itself. 


The Commissioner has made rules under Part VII for the 
investigation of public complaints. Those rules require the 
Detachment Commander to conduct or cause to be conducted 
the investigation of a public complaint. In this respect the 
rules parallel Part IV of the RCMP Act which deals with dis- 
cipline. Part IV requires Detachment Commanders or any 
officer in command of a member to conduct or cause to be 
conducted investigations of suspected contraventions of the 
Code of Conduct. There is, however, no requirement in the 
RCMP Act that investigations under Part VII follow the same path 
as investigations under Part IV. Indeed Part IV and Part VII cre- 
ate entirely different procedures for discipline, on the one hand, 
and public complaints, on the other. In any event, Part IV does 
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not limit the authority to investigate alleged disciplinary infrac- 
tions to Detachment Commanders. Any officer in command 
of a member may investigate the matter or cause it to be 
investigated. This gives the Force the ability to withdraw the 
investigation of serious disciplinary matters from the close 
confines of a detachment. A similar flexibility could easily be 
injected into the rules governing the investigation of public 
complaints under Part VII. The Commissioner's observation 
that recommendations 10 and 11 do not directly relate to the 
complaint itself is in the same vein as the Commissioner’s 
observations concerning finding 18. My comments made with 
respect to finding 18 regarding the importance and interre- 
lationship of a proper investigation to the satisfactory dispo- 
sition of a public complaint are equally applicable here. 


I would, therefore, repeat recommendations 10 and 11 for the 
purposes of this final report and would ask the Commissioner 
to reconsider his response to these recommendations. 


Concluding Observations on the Commissioner’s 
Notice 


The Discipline Imposed 


The Commissioner has stated that the Force is most con- 
cerned over the conduct of Corporal B.L. Waite. I am pleased 
that the Commissioner has expressed that concern in his notice. 
The Commissioner's observation that internal discipline has 
been imposed on Corporal Waite pursuant to Part IV of the 
RCMP Act is, however, a reference to the discipline which had 
already been imposed on Corporal Waite prior to the public 
hearing. 


The evidence at the public hearing indicated that Corporal 
Waite had been disciplined in respect of three matters, namely, 
the failure to note information concerning the injuries suf- 
fered by Donald Robinson on the form prescribed by the Force 
for that purpose, the failure to provide adequate protection 
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for Donald Robinson from another prisoner in the cells, and 
the failure to record in the Prisoner Log Book the removal 
and subsequent return of Donald Robinson to the cells. 


The findings in the Interim Report go beyond this. It is dis- 
appointing that the discipline in this case should have been 
based only on a partial appreciation of the facts. I am aware that 
there are difficulties in linking findings made in the Part VII pro- 
cess to discipline imposed under Part IV of the RCMP Act. 
However, the fact that disciplinary action has not been based 
on all of the facts as they are now known is far from satis- 
factory. No discipline has been imposed on Corporal Waite 
for the assaults on Donald Robinson. 


To the extent that this is a result of the provisions of the 
RCMP Act which separate the public complaints process from 
the discipline process, the solution may lie in legislative 
amendment. These matters were touched upon in the 
Commission’s First (at pp. 70-73) and Second (at pp. 80-83) 
Annual Reports. 


Discipline and the Privacy Act 


Consistent with the Force’s policy, the Commissioner has not 
disclosed the discipline which has been imposed. It is the view 
of the Force that the Privacy Act precludes the disclosure of 
the discipline actually imposed on a member. This is a mat- 
ter in which the Force and the Commission have different 
interpretations of the requirements of the RCMP Act in rela- 
tion to the Privacy Act. It is the view of the Commission that 
Part VII requires the disclosure by the Commissioner of the 
action taken or to be taken by the Commissioner in response 
to a public complaint, with the result that disclosure of the 
discipline actually imposed is authorized by the RCMP Act 
and does not violate the Privacy Act. 


This is clearly a case in which disclosure of the discipline 


actually imposed would serve the public interest. Disclosure 
of the actual measures taken would contribute substantially 
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to public confidence in the Force. Neither the complainant 
nor the public can be expected to be satisfied with a general 
statement that disciplinary measures have been or will be 
taken. No police force, the RCMP included, can expect to have 
and maintain public confidence, in cases where the police 
have behaved improperly, unless there is disclosure of the 
actual disciplinary measures that are taken. 


In view of the differing legal views on the application of the 
Privacy Act, there should be a legislative amendment to ensure 
that disclosure is made. Litigation is an alternate course of 
action, but legal proceedings involve considerable delay and 
expense, and could conclude with a result, based on the rules 
of statutory interpretation, that is unsatisfactory in principle. 
This issue has been referred to in the Commission’s Annual 
Reports. 


Follow-up 


As noted in several instances, the Commissioner has referred 
issues to those in the Force responsible for personnel, enforce- 
ment, or training. The Commissioner has undertaken to per- 
sonally monitor the ultimate resolution of the matters 
addressed in his notice. I would expect the Commissioner to 
advise the Commission of the ultimate resolution. 
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CHAPTER 7 LEGAL ISSUES IN THE COURTS 


This year the courts addressed two issues relevant to the 
Commission. The first was whether Part VII of the RCMP Act 
operates retrospectively. The second related to the limits, if any, 
imposed on the Commission sitting as a panel, to receive cer- 
tain RCMP documents. Can the Commission receive documents 
in evidence if the Force considers their disclosure injurious to 
international relations, defence or national security? Remember 
that Part VII of the RCMP Act permits the Public Complaints 
Commission to sit in camera to hear such evidence. 


Retrospectivity: The Courts Disagree 


Last year's report mentioned the Federal Court Trial Division’s 
conclusion that Parts VI and VII applied retrospectively. That 
is, they applied to conduct by an RCMP member occurring 
before the two parts came into force. 


Mr. Justice McKay explained the issue’s evolution: 


I am prepared to conclude that Parts VI and VII 
in the amendments to the Act were enacted 
_with the primary objective of protecting the 
public and the RCMP itself from the risk of an 
apprehension of or actual bias in dealing with 
complaints about police conduct. Prior to these 
amendments, the RCMP itself was functioning 
as the sole arbiter of complaints made against 
it. The opportunity for independent and open 
review by the Commission of RCMP disposal 
of complaints can only enhance confidence of 
the general public in the force and its activities. 
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In my view the dominant objective of Parts VI 
and VII of the Act is the advancement of a pub- 
lic purpose, the protection of the public. To 
the extent these amendments may be said to 
affect vested rights or interests, or to lead to 
punishment for past conduct, that is subor- 
dinate to the dominant objective here . . .. In 
light of the dominant purpose here, the pro- 
tection of the public interest, the presumption 
against retrospective application of Part VII, 
to conduct occurring before its proclamation 
in force, is rebutted. (Re: Royal Canadian 
Mounted Police Act [1990] 2 F.C. 750 at 774-75) 


The Attorney General of Canada asked the Federal Court of 
Appeal to review this judgment. A three-member panel of the 
Court of Appeal overturned the Trial Division decision. Mr. Justice 
MacGuigan, writing for the Court of Appeal, stated: 


In my view, the same evidence of Parliamentary 
intention which proves that Parts VI and VII 
are not a purely procedural exception to the 
presumption against retrospectivity also speaks 
to a Parliamentary intention of prospectivity 
rather than retrospectivity. The introduction 
of Part VII imposes new disabilities (as to rep- 
utation and discipline) and new duties (as to 
responding to complaints) on R.C.M.P. per- 
sonnel. It cannot realistically be said that any 
such penalties are not intended as punish- 
ment for the event. That is indeed one of the 
purposes, where fault on behalf of R.C.M.P. 
personnel is found. The public is not being pro- 
tected merely against a continuing unfitness as 
in Brosseau, but by exposure and punishment 
of wrongdoers. Equally, R.C.M.P. members and 
non-members are intended to be protected, 
as far as possible, from unsupported allegations 
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against them. An R.C.M.P. member might have 
been charged with an offence, tried and acquit- 
ted pursuant to the provisions of Part II of the 
Act as it read prior to these amendments. A 
retrospective application of Part VII could have 
the effect of putting that person through an 
inquiry process a second time. Indeed, there 
might already have been a conviction under 
the old Part IJ and a consequent punishment, 
but the matter could still be revisited if retro- 
spectivity were recognized. (at p. 33, unre- 
ported, December 8, 1990) 


Faced with these contradictory views, Commission members 
were asked if the issue should be settled finally by the Supreme 
Court of Canada. Views were divided. The Commission finally 
asked one of the most distinguished legal counsel in Canada, 
Michael Goldie, Q.C. of Russell & DuMoulin, Vancouver, to 
address two questions: 


1. To what extent do you consider it likely that the 
Supreme Court of Canada would reverse the deci- 
sion of the Federal Court of Appeal? 


2. Would you recommend, or not recommend, that 
the Commission seek leave to appeal? 


Counsel answered as follows: 


1. Having regard to the qualification later stated in 
this letter there is, in my opinion, at least a 50% 
probability that an appeal from the decision of the 
Federal Court of Appeal would be allowed by the 
Supreme Court of Canada. 


2. [recommend an application be made to the Supreme 
Court of Canada for leave to appeal this decision. 


109 


PART II]: LEGAL ISSUES DEBATED IN THE COURTS AND IN LEGAL OPINIONS 


One significant issue was whether the Federal Court of Appeal 
had correctly interpreted the Supreme Court of Canada judg- 
ment in Brosseau v. Alberta Securities Commission ([1989] 1 
S.C.R. 301). Counsel retained by the Commission argued that 
the reasons of the Federal Court of Appeal appeared too nar- 
row. The Trial Division's analysis was preferable. Furthermore, 
the Court of Appeal may have gone too far in inferring that 
Part VII of the Act authorized a second investigation into an 
individual’s conduct, if one had been conducted under the 
old legislation. 


Mr. Goldie also suggested that the Court of Appeal was not 
altogether correct in concluding that a retrospective appli- 
cation of Part VII would necessarily affect vested rights. 
Counsel referred to the Chairman’s discretion under sub- 
section 45.42(2) of the Act to declare himself satisfied with 
the RCMP’s disposition of a complaint and write a final report 
to that effect. 


Counsel questioned the Court of Appeal’s inference that a 
hearing under Part VII is to be regarded as a penalty itself. 
Holding a hearing is but one option given to the Chairman 
under sections 45.42 and 45.43. When the Chairman decides 
to hold a hearing, the hearing procedure contains all the safe- 
guards necessary to protect the RCMP member. 


Mr. Goldie also challenged the Court’s view that, in enacting 
Part VII, Parliament wished to maintain two complaints pro- 
cesses — the new one and its predecessor. Counsel doubted 
that Parliament wished to preserve the old process as a pro- 
tection of vested rights — that is, rights that accrue from 
using the predecessor process on the same set of facts. 
Parliament had obviously found the predecessor wanting, 
since it decided to enact a new process. 


On the second question — whether the Commission should 


ask for leave to appeal the decision of the Federal Court 
of Appeal — counsel argued that it would serve the public 
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interest to clarify the Commission’s jurisdiction early in its 
life. The Commission therefore instructed counsel to ask for 
leave to appeal to the Supreme Court of Canada. 


[On May 30, 1991, as this report was about to go to press, the 
Commission learned that the Supreme Court of Canada had 
decided not to grant leave to appeal on the issue of retrospec- 
tivity of the public complaint process. This means that the Com- 
mission has no jurisdiction and that the process does not apply 
to complaint incidents occurring prior to September 30, 1988.] 


Limits on a Commission Panel's Ability to 
Receive Evidence 


Chapter 5 of the 1989-90 Annual Report discussed public 
interest investigations and hearings. One concerned an indi- 
vidual who had received a permit from municipal authorities 
to demonstrate during U.S. President Bush’s visit to Ottawa. 
The RCMP prevented the complainant from demonstrating. 


A Commission panel asked the RCMP to produce certain docu- 
ments — in particular, two RCMP intelligence files and the 
RCMP Protective Policy Manual. RCMP counsel refused to 
produce the documents. He was then invited to issue a certi- 
ficate of objection to that effect under the Canada Evidence 
Act. After the certificate was issued, the Commission applied 
to the Federal Court for a final determination. 


The Federal Court first concluded that the Commission's appli- 
cation was inappropriate. It found support for this conclusion 
in the Supreme Court of Canada judgment in Northwestern 
Utilities v. City of Edmonton ([1979] 1 S.C.R. 684). There, coun- 
sel for a utilities board appeared before a court on an appeal 
of the board’s decision and presented detailed arguments sup- 
porting the board’s decision in favour of a utility company. 
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Mr. Justice Estey spoke for the Court: 


Such active and even aggressive participation 
can have no other effect than to discredit the 
impartiality of an administrative tribunal either 
in the case where the matter is referred back 
to it, or in future proceedings involving similar 
interests and issues or the same parties. The 
Board is given a clear opportunity to make its 
point in its reasons for its decision, and it abuses 
one’s notion of propriety to countenance its 
participation as a full-fledged litigant in this 
Court, in complete adversarial confrontation 
with one of the principals in the contest before 
the Board itself in the first instance. (at p. 709) 


Mr. Justice Estey added (at p. 709) that it had been the policy 
of the Supreme Court “to limit the role of an administrative 
tribunal whose decision is at issue before the Court, even 
where the right to appear is given by statute, to an explana- 
tory role with reference to the record before the Board and to 
the making of representations relating to jurisdiction”. 


The Federal Court also adopted the conclusions of the Federal 
Court of Appeal in Ferguson Bus Lines v. Amalgamated Transit 
Union, Local 1374 ((1990) A-257-89). The Court of Appeal, 
relying on the Supreme Court decision in Paccar v. Canadian 
Association of Industrial, Mechanical and Allied Workers, Local 
14 ([1989] 2 S.C.R. 983), found it appropriate for a tribunal 
to appear in court only when its jurisdiction is in issue. 
Accordingly, this Commission has the obligation to be and 
appear to be impartial as a quasi-judicial body; it is therefore 
inappropriate for the Commission to take the initiative of mak- 
ing such an application to the Federal Court. 


However, because such a position would be less than useful to 


the parties in terms of the question they wished to have resolved, 
the Court looked at the merits of the issue. It weighed the 
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competing interests in disclosure and non-disclosure to decide 
whether to maintain the certificate of objection. This meant 
inquiring whether one of the parties, the complainant, would 
be prejudiced by a denial of access to the documents. The 
Court concluded that the public interest did not require dis- 
closure. It also concluded that the public interest would be 
ill-served if sensitive material were disclosed when it was not 
crucial to a finding of fact. 


After receiving a number of opinions, the Commission decided 
to appeal the decision to the Federal Court of Appeal. One 
ground for appealing would be that the Court misdirected 
itself in concluding as it did. In fact, the Commission made 
its application and sought to appear before the Federal Court 
for the very purpose of finding out whether it had jurisdiction 
to hear the evidence in question. The Commission, it would 
seem, was properly before the Court based on the Northwestern, 
Paccar and Ferguson Bus Lines cases. A hearing date has not 
yet been set. 
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CHAPTER 8 LEGAL ISSUES RAISED IN 
LEGAL OPINIONS 


Commission Panel Reports: Availability 


In Chapter 6 of the 1989-90 Annual Report, “A Barely Public 
Process”, the Commission explained that the Privacy Act 
seemed to prevent making public the conclusions and rec- 
ommendations from a public hearing held by a Commission 
panel. Part VII of the Act requires the report to be forwarded 
to the Minister and the Commissioner. It mentions no one 
else. Accordingly, a strict reading of the Privacy Act prevents 
sending the report to anyone else. 


Such an interpretation, however, seemed to violate the rules 
of natural justice. The Commission sought a legal opinion. 
Counsel concluded that fundamental justice and the rule of 
openness in the courts were to be read into Part VII of the 
RCMP Act. Parliament could not have willed it any other way. 
The public therefore had a right of access to the hearing report. 


The RCMP Act requires the RCMP Commissioner, on receipt 
of the report, to examine its findings and recommendations. 
The Commissioner must then notify the Minister and the 
Commission Chairman in writing of further action the RCMP 
Commissioner intends to take. If the Commissioner decides 
not to act on findings and recommendations, he must notify 
the Chairman why. Once notified, the Chairman must prepare 
a final report. 


Interpreting the Privacy Act strictly, the final report, like the 
report made after a public hearing, would not be publicly 
available. However, the Commission has concluded that, like 
the report made after a public hearing, the final report should 
be available to the public. Accordingly, final reports are avail- 
able to the public. 
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Is a Complainant Entitled to Learn What 
Discipline is Imposed on a Member? 


Complainants may want to learn what discipline is imposed 
on an RCMP member following a complaint. Views differ on 
the complainant’s right to know. But the one that seems to 
be gaining favour with the citizenry and those studying police 
accountability is that disciplinary action following a complaint 
should be made public. Indeed, some recent provincial laws 
on public complaints against the police have incorporated 
this precept. 


Police forces generally may not share this view. Some believe 
that privacy legislation prevents disclosure. 


The Commission sought legal advice about whether the RCMP 
Commissioner is obliged under Part VII to inform the com- 
plainant about disciplinary action. Counsel concluded that 
the Act leaves the Commissioner little choice. Disciplinary 
action must be disclosed to the complainant. Since this infor- 
mation was required under the RCMP Act, its disclosure was 
an exception to the Privacy Act’s general prohibition on dis- 
closure of personal information without the consent of the 
person affected; section 8 of the Privacy Act permits disclo- 
sures in accordance with an Act of Parliament. 


The RCMP does not share this view. 


Is the RCMP Commissioner a “Member” under 
Part VII of the RCMP Act? 


In one case, a complaint was made against the RCMP Commis- 
sioner. The Commission determined that the public interest 
required the Chairman to conduct an investigation. As part 
of this exercise, the Chairman sent questions to the RCMP 
Commissioner. The Commissioner refused to answer, claim- 
ing that he was not a “member” of the RCMP subject to Part 
VII of the RCMP Act. 
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It was difficult to accept the Commissioner’s interpretation, 
since subsection 2(1) defines “member” to mean “any person 
who has been appointed as an officer or other member of the 
Force under section 5...”. Subsection 5(1) states: “The Governor 
in Council may appoint an officer, to be known as the 
Commissioner of the Royal Canadian Mounted Police ...”. 


The Commission Chairman could have applied to the courts 
for a determination or he could have sought an opinion from 
counsel experienced in administrative law. He chose the lat- 
ter route. For greater certainty, he asked the separate advice 
of two counsel — James MacPherson, Dean of Osgoode Hall 
Law School, an expert on constitutional law, and Bryan 
Williams, Q.C., an experienced practitioner and a former presi- 
dent of the Canadian Bar Association. 


The Opinion of Dean MacPherson 


Dean MacPherson concluded that as a matter of statutory 
interpretation, the Commissioner is a “member” of the Force 
under Part VII of the Act. 


This interpretation is supported by other provisions in Part VII. 
They establish that the Part seeks to provide an external, 
independent and open system for citizen complaints against 
the Force. In the absence of explicit provisions to the contrary, 
it is consistent with this purpose that the Commissioner should 
be subject to the Act if a complaint is made against him. 


Furthermore, section 37 of the Act lists several duties that 
would argue for the Commissioner being a member against 
whom a complaint could be made. For example, paragraph 
37(f) states: 


37. It is incumbent on every member 


(f) to be incorruptible, never accepting or seek- 
ing special privilege in the performance of the 
member’s duties... .. 
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It would appear that the Commissioner were seeking and 
obtaining a special privilege if he could avoid the public com- 
plaints process of Part VII. 


The Act establishes a major leadership role for the Commis- 
sioner. It can be argued that in principle and to promote fair- 
ness he should be subject to the Act’s provisions on conduct 
and misconduct. This is especially true where the public inter- 
est is at stake. 


The Commission is aware of opposing arguments suggesting 
that the Commissioner is not a member under Part VII. 
Throughout the Act, including Part VII, the Commissioner 
plays a key role in discipline and complaints. It can be argued 
that Parliament never intended to apply Part VII to the Com- 
missioner; to do so would create confusion and be unfair to 
the Commissioner. 


In response, it can be argued that the other Parts of the Act 
defining the Commissioner’s managerial role are very different 
from Part VII. Part VII focusses on the rights of the public. It 
is therefore improbable that the Commissioner's role as a 
manager precludes him from being subject to Part VII, which 
has nothing to do with managing the Force. 


The principal thesis excluding the Commissioner from the 
application of Part VII can be stated as follows: 


The Commissioner has definite and conclu- 
sive roles under Part VII. These include: 


(1) reviewing a complaint after receiving the 
findings and recommendations in an 
interim report prepared by the Commis- 
sion sitting as a panel or by the Chairman, 


(2) notifying the Minister and the Chairman 
of action he would take in response to the 
findings and recommendations. 
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Subsection 5(2) of the Act prevents the Com- 
missioner from delegating these powers. In 
addition, section 37 requires every member to 
avoid any actual, apparent or potential conflict 
of interest. The Commissioner would unavoid- 
ably be placed in a position of conflict of inter- 
est if he were both the person complained 
against and the one who decides whether to 
accept the Commission’s or Chairman’s find- 
ings and recommendations. How could the 
Commissioner act fairly if his conduct was 
under scrutiny? 


This line of analysis has some merit, but it does not with- 
stand close examination. For instance, subsection 15(1) states 
that if the Commissioner is unable to act, the senior Deputy 
Commissioner may exercise the Commissioner's powers. Thus, 
if the Commissioner is the subject-matter of the complaint, 
his deputy could act for him. As well, subsection 24(4) of the 
Interpretation Act directs that words in a statute empowering 
a public officer to do any act or thing include his deputy. 


It is possible that these two sections do not overcome the 
effect of the non-delegation provision in subsection 5(2) of the 
RCMP Act. Still, other valid reasons remain for concluding that 
the Commissioner's role under Part VII does not exempt him 
from being the subject of a complaint. 


First, it is not impossible for the Commissioner to play his role 
under Part VII, even if the subject of a complaint. It is not rare 
for federal or provincial legislation to permit public officials 
to wear two hats. The Attorney General, for instance, is the 
chief law officer of the Crown (a legal role) and a member of 
Cabinet (a political role). Accordingly, where the Commissioner 
is required to act on findings and recommendations, he should 
not use his role to absolve himself from public scrutiny and 
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the public complaints process. Like any other member, he is 
subject to the strict standards imposed by the Act. These 
include the standards in section 37: 


(a) to maintain the integrity of . . . the admin- 
istration of justice; 


(f) to... never [accept or seek] special privilege 
...) [and] 


(h) to maintain the honour of the Force and 
its principles and purposes. 


It conforms completely with these standards for the Commis- 
sioner to accept adverse findings and recommendations about 
him. Similarly, it is appropriate on reasonable and defensible 
grounds for the Commissioner to reject findings and recom- 
mendations about himself. Furthermore, the Commissioner 
does not have the last word. If he rejects findings and recom- 
mendations, the Chairman may in turn write his final report 
which is addressed to the Minister, among others. As the 
Commissioner's superior, the Minister may decide that 
the Commissioner is wrong in rejecting the findings and 
recommendations. 


A further argument rests on the important public purposes 
of the Act. The Act seeks to promote openness and accounta- 
bility in Force operations and to provide an external process 
for public complaints about RCMP conduct. These purposes 
would be seriously undermined if the RCMP’s top official were 
immune from the public complaints process. As Mr. Justice 
Dickson stated in Putnam and Cramer. 


[T]he surest way of undermining public confi- 


dence in the Force and in justice in general 
would be to place the R.C.M.P. in a cocoon, and 
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exempt the actions of its members from inves- 
tigation by an independent tribunal. ([1981] 
PL AC AR 26741298) 


Surely those words would apply equally to the Commissioner. 


A final argument for considering the Commissioner a “mem- 
ber” lies in the lack of ambiguity in the relevant statutory 
provisions. The Commissioner is explicitly included in the 
definition of “member” in the Act. Unless Parliament excludes 
him, he must be taken to be subject to Part VII. 


The Opinion of Mr. Williams 


Mr. Williams also concluded that the RCMP Commissioner is 
a “member” under Part VII. His reasoning follows. 


Two basic rules apply in interpreting statutes. First, they must 
be interpreted in accordance with the plain and ordinary mean- 
ing of their words. The Commissioner is an officer of the RCMP. 
Since an officer is equally a member, the Commissioner must 
be included as a “member”. 


Second, statutes must be interpreted having regard to the mis- 
chief that the legislator wanted to cure by enacting the statute. 
To do this, courts may consider the object of the statute — 
that is, what problems it sought to solve. Courts have held that 
the nature of the mischief or evil to be cured is best revealed 
by commission of inquiry reports. Courts will sometimes also 
examine parliamentary debates. In addition, statements a 
Minister makes in the House of Commons when introducing 
a bill are admissible in court to determine the legislator’s 
intentions. 


It is therefore relevant to look at the 1976 Marin Commission 
report and the 1981 McDonald Commission reports. These 
show that in establishing the Public Complaints Commission, 
Parliament sought to stop a serious erosion of public confidence 
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in the Force. Police misconduct had not been properly inves- 
tigated by the Force, resulting in a loss of confidence. It was 
of fundamental importance to establish an independent body 
with powers to investigate alleged misconduct and to oversee 
how the Force would deal with it. 


The McDonald Commission clearly saw the need for an outside 
authority to scrutinize the RCMP’s complaints process. It sug- 
gested calling this authority the Inspector of Police Practices. 
The Inspector could inquire into and review any aspect of 
RCMP operations and administration, including question- 
able behaviour by RCMP members. The Inspector would even 
have access to the Prime Minister if the integrity of the Solicitor 
General were in question. The Solicitor General, it must be 
remembered, is the political authority to whom the RCMP 
Commissioner reports. 


The McDonald Commission further concluded that the gov- 
ernment exhibited an unwarranted reluctance to interfere in 
RCMP affairs. There were two reasons for this: the Commis- 
sioner’s prominent rank in government and the government's 
dependence on the RCMP to enforce federal law. This reluctance 
appeared even where serious questions of ultimate govern- 
ment control of the Force arose. Three other factors added to 
accountability problems: 


(1) an ill-defined government principle of 
non-intervention in decision-making by 
peace officers; 


(2) ambiguity about the legal status of the 
Deputy Solicitor General in relation to the 
RCMP Commissioner; and 


(3) the monolithic character of the Force. 
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The McDonald Commission made one particularly relevant 
comment: 


We take it to be axiomatic that in a democratic 
state the police must never be allowed to become 
a law unto themselves. Just as our form of 
Constitution dictates that the armed forces 
must be subject to civilian control, so too must 
police forces operate in obedience to govern- 
ments responsible to legislative bodies com- 
posed of elected representatives. (Second 
Report: Freedom and Security Under the Law, 
Vol. 2 at pp. 1005-06) 


Therefore, among the evils to be cured by the proposed legis- 
lation was the Commissioner’s lack of accountability. 


The ministerial statement made on introducing amendments 
to the RCMP Act, including the new Part VII, made it clear 
that the government was generally endorsing the recom- 
mendations of the Marin Report. 


Mr. Williams quoted relevant passages from the Marin Report 
and emphasized key recommendations. He concluded that it 
was clear from these that Parliament intended to adopt the 
Marin proposals. In so doing, it intended to create an agency 
with powers of review entirely independent of the RCMP 
Commissioner’s powers. These reforms would ensure public 
confidence in the police accountability process. 


Mr. Williams argued that Part VII of the Act should be inter- 
preted to accomplish these reforms. It was therefore essential 
that the Commission have the power to investigate all Force 
members, including the Commissioner. 


The Commissioner could argue that he is not a “member” 


because if he made a decision concerning himself, he would be 
biased. Furthermore, he could not delegate his responsibility 
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under Part VII, because of the restriction on delegation con- 
tained in subsection 5(2) of the Act. The Commissioner can- 
not delegate his duties to review findings and recommenda- 
tions made by the Chairman or by a Commission hearing 
panel. Nor can the Commissioner delegate his duty to notify 
the Minister and Chairman of further action to be taken on 
these findings and recommendations. 


On the other hand, subsection 24(4) of the Interpretation Act 
states that words directing or empowering a public officer to 
act include his successor in office and his deputy. This is not 
a delegation. It is an automatic transmission of powers, pre- 
sumably to be used when the public officer is unable to act. 
Thus, one can argue that the Deputy Commissioner can exer- 
cise the powers of the Commissioner. Furthermore, section 15 
of the RCMP Act states that if the Commissioner is absent or 
unable to act, the senior Deputy Commissioner controls and 
manages the Force. If the Commissioner is “unable to act” 
because of bias or perceived bias, the senior Deputy Commis- 
sioner would act in his stead. 


If, however, the senior Deputy Commissioner were unable to 
act, the Commissioner would out of necessity have to carry 
out his own duties. In such a case, an exception would be 
made to the normal rule that prohibits judging one’s own 
case (nemo judex in sua causa). 


As well, case law suggests that a police chief may, even where 
he is a witness, lawfully investigate, charge and judge an offence 
committed by one of his officers when he is given the statutory 
authority to do so. Furthermore, the Commissioner’s duties 
under subsections 45.46(1) and (2) to review reports and 
respond to the Chairman and the Minister are so insignifi- 
cant in the legislative scheme that his bias would not likely 
disqualify him. It would certainly not invalidate Commission 
proceedings about the Commissioner’s conduct. 
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Finally, it is argued that the RCMP must be seen as a citizen 
police force accountable to those it serves. This argument is 
based on the common law and the rule of law as the funda- 
mental constitutional premises of our society. Parliament 
clearly intended all Force members to be publicly account- 
able through the Commission. 


For these reasons, the better view is that the RCMP 
Commissioner, like other Force members, is subject to Part VII 
of the Act. 


* * * 


Because of the importance of the question and in view of the 
contradictory views on it, the Commission Chairman con- 
sidered recourse to the courts for its determination. The 
Department of Justice was approached. It agreed that the 
matter should be determined by way of a stated case. A com- 
mon submission will therefore be made to the Federal Court, 
Trial Division. 


Does the Resignation, Retirement, Dismissal or 
Other Discharge of a Force Member Affect the 
Commission’s Jurisdiction to Handle a Complaint 
about the Member? 


The Opinion of Mr. Williams 


Mr. Williams identified the relevant statutory provisions, as well 
as those in the Regulations made under the Act. He remarked 
that a member or officer may be discharged on retirement, 
resignation or on other grounds. Dismissal may occur when 
an appropriate authority finds that the member contravened 
the Code of Conduct. A member remains such until discharged 
or dismissed under the Act or Regulations. If steps aimed at 
discharging a member do not result in a formal discharge, 
the Commission continues to have jurisdiction to investigate 
a complaint about the member. 
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In Priel v. Maurice ([1989] 3 W.W.R. 673) the Supreme Court 
of Canada concluded that a law society discipline committee 
had no jurisdiction to consider a complaint about a former 
member who was now a judge. 


Samuels v. Council of College and Physicians and Surgeons 
(Saskatchewan) ((1966) 57 W.W.R. 385) took a contrary view. 
There, the college discipline committee had begun proceedings 
against a physician. The physician asked for an adjournment 
to prepare his defence. During the adjournment, he did not 
pay the fees required to remain a member of the college. He 
then argued that the college had no jurisdiction over him 
because he was no longer a member. 


The Saskatchewan Court of Queen’s Bench concluded that the 
physician was a member of the college when discipline pro- 
ceedings began. He could not prevent a final determination 
simply by having his name struck from the register for delib- 
erately failing to pay fees. Nothing in the Act prevented the 
discipline committee from completing its proceedings. 


The Saskatchewan Court of Appeal in Priel ([1988] 1 W.W.R. 491 
(1987)) identified an important distinction between Samuels 
and Priel. In Priel, the individual had already been appointed 
judge when the formal charge was made. This was not the 
case in Samuels. The Court concluded that if the individual 
in Priel had still been a member of the law society when dis- 
ciplinary proceedings were initiated, only then could it be 
said that Samuels would be of any relevance to Priel. 


Furthermore, an 1838 case, Simes v. Gibbs (6 Dowl. 310), held 
that an attorney could not take his name off the rolls just to 
avoid the consequences of his conduct while an attorney. 


In Kimmerly v. Law Society of Yukon ([1987] 3 Y.R. 54), the 
Yukon Supreme Court held that the law society had jurisdic- 
tion to enquire into a member’s conduct, even though he had 
since become Minister of Justice. The court did not accept 
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that the Minister’s statements during the incident were made 
solely in the proper discharge of his ministerial responsibil- 
ities and that they totally divorced him from his status as a 
member of the law society. 


Mr. Williams then dealt specifically with the RCMP Act pro- 
visions on Commission jurisdiction over discharged mem- 
bers. In view of the statement in Priel that “the resolution of 
the issue turns solely on the wording of the Legal Profession 
Act and Judges Act’, the primary factor was the interpreta- 
tion of the RCMP Act. In interpreting the Act, it was impor- 
tant to remember its object. 


Thus it was relevant to consider the evil that Parliament sought 
to cure. Courts have held that the nature of the evil is often 
best revealed by commission of inquiry reports, or by parlia- 
mentary debates during the introduction of legislation. 


Mr. Williams referred to the 1976 Marin Commission report 
and the 1981 McDonald Commission reports. Their reason- 
ing suggests that, in establishing the RCMP Public Complaints 
Commission, Parliament sought to stop a serious erosion of 
public confidence in the Force. This had occurred because 
of considerable evidence of police misconduct that the Force 
had not properly investigated. To remedy this, an indepen- 
dent body must have authority to investigate all misconduct 
by Force members. 


Similarly, the ministerial statement made on the introduc- 
tion of the Part VII amendments to the RCMP Act made it clear 
that the government intended to implement Marin’s main 
recommendations. 


Mr. Williams raised another argument. The common law and 
the rule of law are the fundamental constitutional premises 
on which our society is based. The RCMP must be seen as a 
citizen police force accountable to the citizenry it serves. 
Furthermore, Parliament intended that the Force be publicly 
accountable through the Commission. 
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Parliament clearly intended the Commission to enhance pub- 
lic confidence in the police accountability process. The 
Commission is in essence a standing royal commission. It is 
fundamental that the Commission have the authority to inves- 
tigate the conduct of all Force members, including those dis- 
charged or dismissed. 


The Commission was intended to be investigative and advi- 
sory, not disciplinary or adjudicative. It was created to ensure 
accountability. It would not serve Parliament's intentions if 
the Force or an individual member could thwart an investi- 
gation through retirement, resignation, discharge or dismissal. 


The Priel case would not apply to limit the Commission’s juris- 
diction because Priel involved a disciplinary body whose pur- 
pose was to punish members of a professional group. The 
Commission cannot mete out discipline. 


Because the Commission is a standing royal commission, it 
clearly has jurisdiction to review, investigate and inquire into 
all complaints about the conduct of Force members, whatever 
the status of the member — discharged, dismissed, resigned 
or retired — during the inquiry. It is inconceivable, for instance, 
that Parliament would have intended to prevent the Com- 
mission from investigating such matters as the Donald 
Marshall case, simply because the member whose conduct 
was at issue had been discharged. To prevent the Commission 
from investigating would defeat its purpose. 


The Opinion of Dean MacPherson 


Dean MacPherson dealt with two scenarios. In the first, a com- 
plaint is made against a member. After the complaint is ini- 
tiated, but before it is resolved, the member ceases to be employed 
by the RCMP. In the second, the complaint is initiated after 
the member ceases to be employed by the RCMP. In both sce- 
narios, whether termination is through discharge, dismissal, 
resignation or retirement is immaterial. 
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Scenario # 1: Member leaves Force after complaint is made, 
but before matter is resolved 


The principal argument against continuing a complaint against 
an ex-member is that a “member” has rights under Part VII. 
These include notification of the complaint, receipt of the 
Commissioner’s report after his investigation and the right 
to standing as a party at Commission panel hearings. The 
argument would then be that because these particular pro- 
visions all relate to “members” of the Force, if one is no longer 
a member, the process must stop because one of the key 
statutory participants is no longer involved. 


Some cases offer support. In Ross v. B.C. Psychological 
Association ((1987), 19 B.C.L.R. (2d) 145), for example, the 
B.C. Court of Appeal held that an association discipline hearing 
could not continue after the member resigned. In Pelletier v. Law 
Society of New Brunswick ((1989), 59 D.L.R. (4th) 401), the New 
Brunswick Court of Appeal reached a similar conclusion. 


Other cases differ. The Saskatchewan Court of Appeal in Priel 
concluded that the expression “member of the society” in the 
relevant act meant a member of the society both at the time 
of the conduct and during the disciplinary proceedings. 
Samuels exhibits similar reasoning. 


Furthermore, Part VII of the RCMP Act seeks to create a pro- 
cess for citizens to make complaints about the conduct of 
members. It would be unfair to end an investigation or hear- 
ing because of a termination of employment, whether or not 
related to the complaint. For example, it would not promote 
the purpose of the Act to inquire into the conduct of a 30-year- 
old member, but not the conduct of a 55-year-old partner 
involved in the same incident simply because the 55-year- 
old retired before the inquiry ended. It would be even more 
unfair to end an investigation or a hearing simply because 
the member would resign or be dismissed as an ultimate con- 
sequence of the complaint. 
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A further argument supports the position that termination 
of employment does not end the investigation or hearing. 
Under section 45.38 of the Act, the RCMP Commissioner may 
make rules about the procedures the Force must follow in 
dealing with Part VII complaints. Under this provision, the 
Commissioner issued Standing Orders (Public Complaints). 
Section 10 of these Orders requires an investigation into a 
complaint to continue to conclusion even if the member resigns 
or ends employment with the Force. The rules govern the 
Commissioner and the Force only. If the Force keeps its inter- 
nal complaints process alive even after a member has resigned 
or is discharged, nothing in Part VII of the Act indicates that 
the process under the Act should be any more restrictive. 


Therefore, Part VII permits continuing investigations and 
hearings where a member resigns or is discharged after a 
complaint occurs. 


Scenario # 2: Complaint made against a member for conduct 
while still a member; member leaves Force before complaint is 
made 


In the first scenario, the complaint is lodged, then the mem- 
ber leaves the Force. Here, the member leaves the Force even 
before the complaint is lodged. 


The principal argument against permitting such a complaint 
under the Act is that it would be a complaint “in the air”. 
There should be an active member against whom a complaint 
can be made. 


Other arguments raised under the first scenario would also 
apply here. A member has statutory rights in the Part VII pro- 
cess. Because these rights relate to “members”, the process 
must stop once one is no longer a member. A key statutory 
participant is no longer involved. 
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Section 10 of the Commissioner’s Standing Orders requires 
an investigation to continue to conclusion even if the mem- 
ber resigns or ends employment with the Force. One could 
argue that the words “continue to conclusion” imply that the 
complaint must be made while the member is still a member 
of the Force. If not, section 10 would not apply. Similarly, 
Part VII should not apply. 


An even stronger argument is based on the Supreme Court 
decision in Priel, mentioned earlier. The Court concluded that 
the Saskatchewan Legal Profession Act could apply to an ex- 
member only if at the time of the complaint he was a mem- 
ber of the society. “Member” in the Legal Profession Act did 
not include a former member. Nor should “member” in the 
RCMP Act include former members. 


These arguments have some force. Opposing arguments, how- 
ever, have greater force. 


First, subsections 45.35(1) and 45.37(1) (giving the right to 
launch a complaint) refer to “the conduct . . . of any mem- 
ber”. This implies that the important date is not the date of 
the complaint, but rather the date of the alleged misconduct. 


This interpretation is consistent with an Act that encourages 
an independent review of alleged misconduct against citizens. 
If a complaint arises after a member has resigned, why should 
he be able to avoid a process that his colleagues involved in 
the same incident, who continue as members, cannot? The 
Force surely must be interested in learning whether it can 
do anything to guard against similar future misconduct. The 
Force is surely also interested in what happened to the com- 
plainant, since it should want to mitigate the hurt resulting 
from the complaint incident. 


Thus, it seems neither logical nor fair to prohibit a complaint 
about the “conduct” of a member simply because the member, 
by accident or design, left the Force before the complaint was 
lodged. 
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This conclusion might seem to run counter to the conclusion 
reached above on the basis of section 10 of the Commissioner's 
Standing Orders. The words “continue to conclusion” imply that 
the complaint must be made while the person was still a mem- 
ber of the Force. However, those words speak to the question 
of when proceedings conclude, not when they commence. They 
do not address the issue of when the complaint must initially 
be made. 


This leaves the Priel case to address. There, a disciplinary pro- 
cess began as a result of a complaint. Part VII does not involve 
a disciplinary process. Parts IV and V deal with discipline. A 
Part VII process may eventually lead to a disciplinary pro- 
cess, but that is not its purpose. Part VII establishes a regime 
to encourage citizens to bring complaints about alleged mis- 
conduct to an independent, open and external body. Because 
other parts of the RCMP Act deal explicitly with internal dis- 
cipline, it is fair to conclude that the citizen focus is paramount 
in Part VII. 


In discipline statutes, “the intent is to punish” (Saskatchewan 
Chief Justice Bayda in Priel). The remedies permitted in most 
discipline statutes — disbarment, suspension, reprimand or 
fine — reflect this purpose. The “decision” provisions in Part VII 
of the RCMP Act are structured differently. Reports made by 
the Commission or the Chairman contain findings and recom- 
mendations. The Commissioner conducts a review in light of 
findings and recommendations. The Chairman considers the 
Commissioner’s report and prepares a final report setting out 
the findings and recommendations to the Minister and the 
Commissioner. This process strongly suggests that one impor- 
tant purpose of the Act is to use the complaints process to 
improve the Force. No one is punished. Rather, the focus is 
on the RCMP as an institution. This argues against following 
the reasoning in the discipline cases mentioned above. They 
deal with discipline; Part VII does not. 
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To conclude: If the complaint is lodged in a timely fashion 
and relates to the conduct of the member, then the complaint 
can and should proceed. This is so even if the member leaves 
the Force before the complaint is lodged. The important fact 
is that alleged misconduct occurred when the person was a 
member. Any subsequent change in the member’s status is 
immaterial. | 


Again, because of the contradictory views on the question, 
the Department of Justice agreed to join the Commission in 
submitting the matter to the Federal Court, Trial Division. 


Is the Commission Chairman, before Preparing his 
Final Report, Required to Send to all the Parties 
the Commissioner’s Notice which the Chairman 
Received in Reply to an Interim Report? 


This question arises from a request received by counsel rep- 
resenting a complainant whose complaint had been heard by 
a Commission panel. After the hearing, the panel's interim 
report was ultimately sent to the complainant. Under the Act, 
the Commissioner must also receive the interim report. After 
considering it, he must prepare and send to the Commission 
Chairman a notice indicating what further action has been 
or will be taken with respect to the complaint. If the 
Commissioner decides not to act on any findings or recom- 
mendations of the interim report, he must indicate why in 
the notice. The question, therefore, is whether the rules of 
fairness oblige the Chairman to send the Commissioner's 
notice to the parties involved in the complaint before prepar- 
ing a final report. 


The question is interesting, since the Act specifies that on 
receipt of the Commissioner’s notice, the Chairman must, 
after considering the notice, send his final report. The legis- 
lation does not say that the Chairman, in preparing his final 
report, must also consider the views of the parties about the 
Commissioner’s notice. But while there is no direct stipula- 
tion to that effect, there is no prohibition against doing so. 
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Because of its importance, the question was submitted to an 
eminent professor of administrative law at Osgoode Hall Law 
School, Professor John Evans. 


Under our legislation interim reports can be prepared not 
only by a Commission panel after a hearing, but also by the 
Commission Chairman after he has made an investigation. 
Accordingly, Professor Evans was asked to determine as well 
whether the Commissioner's notice must be sent to the parties 
when it follows the interim report after an investigation. 


Professor Evans began his analysis by quoting the leading 
modern statement about the application of the duty of fair- 
ness to the performance of statutory functions — Cardinal 
v. Director of Kent Institutions ([1985] 2 S.C.R. 643). At page 
653, Mr. Justice Le Dain stated: 


[T]here is, as a general common law principle, 
a duty of procedural fairness lying on every 
public authority making an administrative 
decision which is not of a legislative nature and 
which affects the rights, privileges or interests 
of an individual . . .. (emphasis added) 


It could be argued, Professor Evans explained, that the power 
to issue a final report need not satisfy the duty of fairness 
because the report does not directly determine the legal rights 
of individuals. The reports are “recommendatory”, not “dis- 
positive”; also, they do not form an integral part of a process 
that culminates in determining the rights of the complainant 
or the member involved. However, he added, it was now set- 
tled law that the duty of fairness may apply to the exercise 
of a power to investigate and report, even though no final dis- 
position of an individual's rights or interests is made thereby. 


Professor Evans stated several reasons why a Court may well 
conclude that the Chairman must act fairly when considering 
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a Commissioner’s notice, and before issuing a final report. 
These reasons are stated in the opinion appended to this 
report. 


He then refuted an argument based on the expressio unius 
rule. That argument was as follows: Since the Chairman was 
required to consider the Commissioner's notice before writ- 
ing his final report, there was no duty or obligation to con- 
sider the views of anyone else. Professor Evans pointed out 
that the rigorous application of that rule is accepted less and 
less by the courts. He quoted an English House of Lords judg- 
ment, Wiseman v. Borneman ([1971] A.C. 297 at 308 (1969)): 


For a long time the courts have, without objec- 
tion from Parliament, supplemented procedure 
laid down in legislation where they have found 
that to be necessary for [ensuring fairness]. 


Professor Evans suggested that even though a Chairman’s 
final report does not deprive a person of a right or determine 
an interest, it does affect important interests underpinning 
the statutory scheme: the adoption by the Commissioner of 
measures appropriate to remedy the complainant's grievance 
and to prevent repetition of the offensive conduct, and the 
protection of Force members from groundless accusations. 


Professor Evans then analyzed the scope of the duty of fair- 
ness. In his opinion, the Chairman is obliged to disclose to any 
party requesting it a copy of the interim report containing 
the Commission’s findings and recommendations following a 
hearing. | 


Professor Evans returned to the Commissioner’s notice. He 
argued that the need to forward the notice to the parties was 
even greater if the Chairman proposed to alter the interim report 
because of the notice. 
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Professor Evans then surmised that a court could hold that 
the duty of fairness only requires the Chairman to disclose to 
a person that part of the Commissioner's notice that impugns 
the evidence of the person, and the relevant part of the report 
to which the notice responds. However, deciding the extent 
of disclosure could prove difficult in practice. Limited dis- 
closure could also be much less satisfactory than complete 
and routine disclosure for attaining the purposes of the statute. 


After receiving these documents, the parties would be required 
to forward their views in writing to the Chairman. However, 
written submissions may not suffice when an issue of fact is 
involved, at least if the dispute turns on the credibility of a 
witness. If the Commissioner rejects a finding of fact made 
in the interim report, and the resolution of the dispute involves 
a question of credibility, fairness will normally require the 
Chairman to remit the issue to the Commission for the hearing 
of further testimony. Only then should the Chairman reverse 
the finding of the interim report. 


Sending the issue back to the Commission may give rise to 
another problem. In hearing further testimony, the Commis- 
sion panel might violate the functus officio rule, which prevents 
a tribunal from reopening a hearing after rendering a deci- 
sion. However, if the Chairman saw fit to remit the matter to 
the Commission panel, it would hear further evidence as a 
delegate of the Chairman. In other words, the findings of the 
panel would not be added to its original report but would 
constitute another report on the question submitted to it. 
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CHAPTER 9 THE COMMISSION 
AND THE PROVINCES 


Introduction 


The purpose of this chapter is to show how the Commission 
carries out its mandate with consideration for provincial inter- 
ests and concerns. 


The Commission and the RCMP are federal institutions. But 
in addition to its federal policing responsibilities, the Force 
acts as the provincial police in all provinces but Ontario and 
Quebec, under contracts with the eight provinces concerned. 
It also polices the Yukon and Northwest Territories under 
similar contracts. 


In its provincial and territorial role, the RCMP polices hundreds 
of small communities. Also, nearly 200 municipalities — some 
with large populations — located in the eight “contract” 
provinces are policed by the RCMP under special agreements 
with those municipalities. Half the Force is engaged in provin- 
cial and municipal policing. 


All ten provinces have responsibilities for the administration 
of justice. These responsibilities arise under the Constitution 
or by delegation from the federal Parliament. The provinces 
are, of course, responsible for the enforcement and prose- 
cution of provincial laws, and have major responsibilities for 
the enforcement and prosecution of the federally-made 
Criminal Code. The two territories also have responsibility for 
the administration of justice, but this is conferred on the ter- 
ritories by federal legislation, since the territories are regarded, 
in legal terms, as emanations of the federal Parliament. There 
is a major difference between the provinces and the territories. 
In the territories, federal prosecutors prosecute Criminal Code 
offences. With these qualifications, what is said below about 
the provinces also applies to the territories. 
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The Commission has recognized, in carrying out its mandate, 
that the provinces have a legitimate interest in its activities. 
It has endeavoured to coordinate its activities and exchange 
information with provinces as appropriate. 


The Commission's relationships with the provinces have 
several aspects: 


1. Where the RCMP carries out provincial or municipal 
policing, the Commission has, in effect, the role of a 
provincial police commission in handling complaints 
from the public. 


2. Where a complaint under Part VII of the RCMP Act and 
the complainant or the Force member involved is (i) under 
investigation in respect of a Criminal Code or other offence 
relating to the complaint incident or (ii) has been charged 
with such an offence, the Commission is careful not to 
interfere with the ordinary course of the administration 
of justice. It coordinates its role with provincial law 
enforcement and prosecution authorities, as appropriate 
in each case. 


3. It is desirable to promote discussion on matters of com- 
mon interest between the Commission and provincial 
authorities (including provincial police commissions) 
having responsibility for complaints. 


These three matters are commented on later in this chapter. 
First, however, a history of provincial legislative attempts to 
oversee the RCMP will be briefly outlined. This background 
has previously been referred to in our first and second Annual 
Reports (at pp. 4-5, and 104-105 respectively), but in the 
context of the legislative history of Parts VI and VII of the 
RCMP Act. 
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The Jurisdictional Question 


Understandably, contracting provinces have considered them- 
selves as having a responsibility for responding to public com- 
plaints about the RCMP’s provincial and municipal policing 
services. Most, if not all, provincial Attorneys General or 
Solicitors General believed the responsibility was constitu- 
tionally valid under the provincial power to enact laws for the 
administration of justice in the province. As well, until the 
RCMP Act was amended in 1986, no federal legislation had 
established a process, with an external review body, for dealing 
with complaints by the public. 


It is therefore not surprising to find that most contracting 
provinces had enacted legislation attempting to give their 
police commissions or some special agency some authority to 
deal with public complaints about RCMP provincial or muni- 
cipal policing services. (These provincial police commissions 
or special agencies have jurisdiction, of course, over com- 
plaints respecting non-RCMP municipal police forces.) Manitoba 
first enacted such legislation in 1971. Alberta followed in 
1973, then British Columbia, Saskatchewan and Nova Scotia 
in 1974, and New Brunswick in 1977. These provincial laws 
varied substantially. Some were subsequently amended. 


But there was always the underlying constitutional question 
as to the extent, if any, to which provincial legislation could 
establish procedures for dealing with the disposition of public 
complaints against the RCMP. 


In 1978, in Keable and Attorney General of Quebec v. Attorney 
General of Canada et al., the Supreme Court of Canada held, 
in respect of a provincial commission of inquiry into alleged 
criminal activities of the RCMP: 


° under its power over the administration of justice, a prov- 
ince could establish a commission to inquire into alleged 
specific criminal activities of RCMP members; and 
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+ a province could not empower such a commission to 
inquire into the administration and management of the 
Force. 


Speaking for the Court, Mr. Justice Pigeon stated ([1979] 
1 S.C.R. 218 at 242): 


Parliament’s authority for the establishment 
of this force and its management as part of 
the Government of Canada is unquestioned. 
It is therefore clear that no provincial author- 
ity may intrude into its management. While 
members of the Force enjoy no immunity from 
the criminal law and the jurisdiction of the 
proper provincial authorities to investigate and 
prosecute criminal acts committed by any of 
them as by any other person, these authori- 
ties cannot, under the guise of carrying on such 
investigations, pursue the inquiry into the 
administration and management of the force. 


Three years later, the Supreme Court of Canada considered 
the validity of the 1973 Alberta legislation which empowered 
a provincial board to investigate complaints concerning RCMP 
members and impose discipline. In Attorney General of Alberta 
v. Putnam and Cramer ([1981] 2 S.C.R. 267), the Court found 
the questioned provisions of the Alberta law to be unconstitu- 
tional. Chief Justice Laskin, speaking for the majority, identi- 
fied the excerpt from Mr. Justice Pigeon’s reasons for judgment, 
quoted above, as establishing the basic principle to be applied. 


Chief Justice Laskin recognized the provincial interest in 
arrangements for provincial policing by the RCMP. Referring 
to Alberta's contract, he stated (at p. 278): 


The Province, by this contract, has simply made 


an en bloc arrangement for the provision of 
policing services by the engagement of the 
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federal force rather than establishing its own 
force directly or through a municipal institu- 
tion. The performance of the parties under the 
agreement of their respective roles is, of course, 
a matter of continuing interest to the parties 
if for no other reason than the constant con- 
templation of renewal negotiations. The Prov- 
ince of Alberta, for example, must have a valid 
concern in the efficacy of the arrangement, 
not only from an economic or efficiency view- 
point, but also from the point of view of the 
relationship between the Government of 
Alberta through its policing arrangements and 
the community which is the beneficiary of those 
police service arrangements. This, however, is 
a far cry from the right of one contracting party 
to invade the organization adopted by the other 
contracting party in the delivery of the ser- 
vices contracted for under the arrangement. 


The Chief Justice had noted earlier that the RCMP disci- 
plinary procedures were very detailed in how they dealt with 
Force members. These procedures provided “for complaints, 
for investigation, for punishment, for review in accordance 
with prescribed formalities’. 


In 1986, five years after Putnam and Cramer, Parliament 
established, for the first time, a special statutory procedure 
for disposing of public complaints, including external review 
by an independent body — this Commission. It also provided 
for a revised disciplinary process, also with external review, 
through the External Review Committee. Parliament had 
entered the legislative field of public complaints in relation 
to the RCMP. 


Parliament was sensitive to the interests of the contracting 


provinces. The RCMP Act calls for the appointment to the 
Commission of a part-time member from each contracting 
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province. The Act requires the federal government to consult 
with the provincial minister responsible for police affairs prior 
to the appointment being made for that province. The Act 
also requires that such an appointee be assigned to sit on 
any hearing instituted under Part VII concerning conduct aris- 
ing under a contract for policing services in the province that 
the appointee represents. _ 


Parliament also recognized a role for all provinces — not only 
the eight with contracts for provincial policing by the RCMP 
— in the lodging of complaints. The public is entitled under 
Part VII to make complaints to “the provincial authority” 
responsible “for the receipt and investigation of complaints 
by the public against police”. (Complaints may also be made 
to our Commission and any member of the RCMP.) 


Some provincial legislation remains on the provincial statute 
books despite Putnam and Cramer and the coming into force 
of Parts VI and VII of the RCMP Act. 


British Columbia adopted a new Police Actin 1988, compatible 
with the RCMP Act. The B.C. Act excludes the RCMP from the 
application of the B.C. citizen complaints procedure. In con- 
trast, Alberta enacted legislation in 1988, after Part VII of the 
RCMP Act was enacted, which specifically provides proce- 
dures for dealing with complaints against the RCMP. Some 
Alberta procedures appear to be inconsistent with Part VII of 
the RCMP Act. 


The Public Complaints Commission Acting as a 
Provincial Commission 


Citizens of contracting provinces tend to look to their provin- 
cial Attorneys General and, where the office exists, Solicitors 
General, to deal with their complaints regarding the conduct 
of RCMP members in performing provincial or municipal 
policing duties. 
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It was for this reason that a number of provinces, as referred 
to above, have tried to provide provincial police commissions 
or similar bodies with jurisdiction to deal with complaints 
concerning the RCMP. But, as has been seen, the Supreme 
Court of Canada has ruled that this cannot be done. 


The result is that, in each “contract” jurisdiction, the Com- 
mission is, in effect, carrying out the role of a provincial police 
commission in dealing with complaints by the public con- 
cerning the conduct of RCMP members providing provincial 
and municipal policing services. 


It has been a Commission objective to provide at least as good 
a service to the citizens of the contracting provinces and terri- 
tories, as those citizens would receive from a provincial police 
commission. 


This is a very difficult task. It cannot be accomplished with only 
an office in Ottawa. The public is entitled to have reasonable 
access to Commission services. This is why the Commission 
has developed a plan for establishing regional and, in the 
long run, satellite offices. The speed with which this can be 
done depends on the availability of resources. Regional offices 
have been opened in Vancouver for British Columbia and the 
Yukon, and in Edmonton for the Prairie Provinces and the 
Northwest Territories. The Commission hopes to open an office 
in the Atlantic Region in the coming fiscal year. It hopes that, 
in future years, satellite offices can be opened in the two terri- 
tories and in those contracting provinces that are not the 
sites of regional offices. 


Parties under Investigation or Charged 
The Commission may become aware that a complainant or 
a member of the Force whose conduct in question is under 


investigation for, or is charged with, an offence relating to 
the complaint incident. If it does, it will normally advise the 
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appropriate police or prosecuting authority of the Commis- 
sion’s interest in the matter, and coordinate its handling of the 
complaint with the police investigation and the prosecution. 


For example, the Commission will normally await the out- 
come of a criminal trial. The Commission does not wish to 
interfere with the ordinary course of the administration of 
justice. Besides, by waiting for trials to take place, the 
Commission will have the benefit of evidence given under 
oath and judicial findings. 


Commission/Provincial Discussions 


The Commission has adopted and implemented a policy of 
developing good lines of communication with appropriate 
provincial and territorial officials. It did so to keep them 
informed and to discuss with them how the Commission is 
providing its services in their jurisdictions, and to work out the 
proper coordination of the Commission’s role with law enforce- 
ment and prosecution authorities for complaints where there 
are related criminal investigations or prosecutions under way. 


In addition, the Commission meets with representatives of 
provincial police commissions and similar bodies to discuss 
matters of common interest. The Commission hopes that 
these discussions will promote a better understanding of the 
public complaints process and lead to improvements. 


Also, there is merit in developing common approaches, where 
respective statutory mandates allow. It is confusing for citi- 
zens of a province to have two different public complaints 
systems and two different external review bodies — one for 
the RCMP and one for other police forces. To some extent 
that confusion can be lessened by developing joint or coop- 
erative communication programs. Some discussions have 
been held which would lead to such programs. 
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The Commission has assembled a loose-leaf volume con- 
taining a summary of all federal and provincial legislation 
about overseeing the police. The Commission hopes that police 
commissions and others responsible for, or having an inter- 
est in, law enforcement will find this volume useful. The 
Commission intends to keep this volume up to date by incor- 
porating legislative changes that occur across the country. 


Conclusion 


The relationships that the Commission must have with the 
provinces and, by extension, with the territories, have been 
recognized by the Commission as very important. 


At the same time, the Commission recognizes that it is provid- 
ing a national service and that it is desirable to provide that 
service on a consistent basis across Canada. Part VII must 
be applied with consistency, from Newfoundland to British 
Columbia, to complainants, RCMP members, and the RCMP 
itself. Fairness and the public interest demand no less. 
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Nothing is more vital to the Commission’s continuing ability to 
do its job than that it succeed in maintaining and enhancing 
both the reality and the appearance of its independence. Over 
the years, this is likely to prove one of the biggest challenges 
facing the Commission. For this reason, the Commission 
Chairman has included in this, the last annual report for 
which he will be responsible before retiring, his understanding 
of the concept of “Commission independence’, its limits, and 
some of the threats to it. 


Parliament intended that the Commission be independent. 
In introducing Bill C-65 (which added Parts VI and VII to the 
RCMP Act) in the House of Commons on September 11, 1985, 
the then Solicitor General of Canada, the Honourable Perrin 
Beatty, stated: 


Bill C-65 proposes the creation of the Public 
Complaints Commission, an independent and 
impartial authority, which would be outside 
the structure of the RCMP. 


I see the establishment of the Public Complaints 
Commission as an amendment of paramount 
importance. It is a contemporary response to 
a need for objective, open and fair handling of 
complaints against the RCMP in a manner 
which will command public confidence. 
(Emphasis added) 


What Parliament did was to introduce a new and important 
institution into the administration of justice in Canada. 
Through a statutory public complaints process, police action 
would be subject to independent and impartial inquiry by an 
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authority external to the police. Through this new institution 
the RCMP and its members were to be made accountable for 
their conduct. Through it they would also have an opportunity 
to respond to complaints by the public. 


It is vital to the proper administration of justice and the work 
of the Commission that the Commission be, and be perceived 
to be, functioning independently of direction or influence by 
the RCMP and the Executive of Government. Independence 
is essential to ensure impartiality and fairness; it is the very 
heart of the Commission’s reason for existence. 


It is a given that the Commission must always be vigilant in 
protecting the integrity of its independence. 


What is meant by independence? 


Independence as a concept is easy to understand. But its 
exercise can be more complex. With the Commission, the 
complexity arises out of the Commission's relationships with 
Parliament, the Executive of the federal government (partic- 
ularly the Solicitor General of Canada and the Solicitor 
General’s Secretariat), the RCMP and, as discussed in the 
last chapter, the provinces and territories. Finally, the 
Commission must be sensitive to the expectations of the pub- 
lic, individual complainants and members of the RCMP. It 
must also be attentive to the public's right to enjoy confidence 
in the RCMP. 


The legislation establishing the Commission and the public 
complaints process, like most laws creating administrative 
tribunals, is silent on the principle of independence. One has 
to examine Parts VI and VII of the RCMP Act in the context 
of administrative law principles, particularly the duties of 
fairness and impartiality, to find the full legal underpinnings 
for the Commission’s independence. 
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These legal principles are relatively easily applied in the 
Commission hearing process. But in the day-to-day opera- 
tions of the Commission, it is necessary to be alert to and 
mindful of the Commission’s independence. It must be con- 
tinually asserted and protected to avoid its erosion. 


Several factors should be borne in mind. 


First, the very name of the Commission — the “RCMP Public 
Complaints Commission” — has led many to believe that the 
Commission is a part of the RCMP. As the Commission has 
become better known, this problem has lessened. But it still 
exists. There will always be a need to publicize the role and 
nature of the Commission. 


Second, the Commission is a small agency in the vast machin- 
ery of the federal government. Establishing and preserving the 
Commission’s distinct independent identity with the federal 
bureaucracy, and in the political environment of the national 
capital, requires directed and sustained effort. Not everyone 
with whom the Commission has had contact in this environ- 
ment has fully grasped the implications of the legal status of 
an agency that is independent of the Executive of govern- 
ment and the RCMP. However, the Commission has succeeded, 
we believe, in establishing its independent identity in the fed- 
eral government. 


Third, a danger facing all administrative agencies lies in being 
“captured” by those bodies they were established to regulate 
or review. Those who study administrative tribunals have rec- 
ognized that it is all too easy for a tribunal to come to share 
the view of the public interest put forward, perhaps repeatedly, 
by those subject to regulation by, or the purview of, the admin- 
istrative agency. This is particularly true when an organiza- 
tion frequently appears before and deals with that agency. The 
RCMP is a constant participant in the Commission’s activities. 
Few administrative tribunals have such a major institution, 
and its members, as the sole subject of its process. (The Security 
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Intelligence Review Committee and the Public Service Staff 
Relations Board are other examples.) Care must be taken that 
the elephant does not roll over or swallow the little watchdog! 


In discharging the Commission's responsibilities, the 
Chairman, other Commission members and staff become 
acquainted with senior and other officers of the RCMP. They 
obtain an understanding of the difficulties facing the Force 
and the reasons for its policies and practices. No doubt they 
develop a respect for the general standards of professionalism of 
RCMP members. The continuing challenge for the Commission 
is to obtain the trust and cooperation of the RCMP, without 
compromising the Commission’s ability to judge independently 
the validity of complaints (ie., the propriety of RCMP conduct) 
and how the Commission should carry out its mandate. 


Fourth, a claim for independence is not a plea to be unac- 
countable to the public. We refer later to the various ways in 
which the Commission is answerable to the public through 
Parliament and its committees. In addition, the openness of 
the Commission’s policies, processes and decisions informs 
complainants and other members of the public of Commission 
activities, and enables them to make known their views on 
the Commission’s performance. 


Fifth, some administrative tribunals are regarded as “regu- 
latory”. These (especially the economic regulatory agencies, 
such as the Canadian Radio-Television and Telecommu- 
nications Commission and the National Energy Board) may 
have the legal power to make binding decisions that have 
immediate and far-reaching implications for social and eco- 
nomic policy. The argument is made that the government 
bears ultimate political responsibility for these policy matters; 
it should therefore have the legal power to ensure that the 
decisions of these regulatory agencies are consistent with its 
policies. The government may, as a consequence, be given 
the power to overturn these decisions. This Commission is 
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not such a regulatory agency. Its very role is to make impar- 
tial and independent findings and recommendations, which 
are not reversible by the government. 


Sixth, the Commission’s findings and recommendations are 
not legally binding. The Commission relies for its influence 
on the thoroughness of its inquiries, the integrity of its pro- 
cesses, and the persuasiveness of its reports. It is essential 
to the quality of that influence that the Commission be and 
be seen to be functioning independently. 


Finally, the words of the noted jurist, Lord Denning, should 
be noted: 


The most important principle of all to establish 
is that the tribunals should be independent of 
the executive. If this is vital for the ordinary 
courts, it is ever more vital for the tribunals 
and it is even more difficult for them to attain. 


Both the Law Reform Commission of Canada and the Canadian 
Bar Association have recently examined the functioning of 
administrative tribunals and proposed reform. In 1985, the 
Law Reform Commission published its report (No. 26) on 
Independent Administrative Agencies. In 1990, the Canadian 
Bar Association released its Task Force Report on the 
Independence of Federal Administrative Tribunals and Agencies 
in Canada. Both studies emphasize independence as being 
fundamental. 


It is useful, in this context, to outline how the Commission 
sees its relationships with the RCMP and with the federal 
government. It is important at this stage of the Commission’s 
existence that these relationships be clearly understood. 
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Relationship with the RCMP 


A good working relationship with the RCMP is obviously neces- 
sary for the public complaints process to function effectively. 
There must be continual and intensive contact in processing 
complaints, supplying relevant information and conducting 
investigations. 


That such a good working relationship exists in fact is due 
to the professionalism and goodwill of both Force members 
and Commission staff. 


Discussions also occur from time to time between the Force 
and the Commission about improving the process and about 
other issues relating to the Commission’s mandate. As could 
be expected, disagreements sometimes occur. 


If issues arise about the scope of the Commission's jurisdic- 
tion or how the Commission should carry out its mandate, the 
Commission considers that Parliament and the public are 
entitled to know. The annual reports of the Chairman serve 
this purpose. 


Sometimes such issues involve legal questions that should 
be resolved by the courts. Parliament provided the Commission 
with a statutory mandate. The Commission has a responsi- 
bility to determine the scope and meaning of the mandate. 


Complaints are sometimes made concerning the conduct 
of senior members of the Force, including the Commis- 
sioner. Special care must be taken when examining these 
complaints to ensure that the Commission will be seen to be 
acting objectively. 


What must be avoided is any basis for a perception that the 
Commission and the RCMP have a too-intimate relationship, 
either in handling particular complaints or in discussing gen- 
eral issues. Otherwise the confidence of the public, complainants, 
and Force members will erode. 
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Both the Commission and the Force are fully aware of the 
need to be at arm’s length, while working effectively and coop- 
eratively together. 


Relationship with the Executive 
General 


To achieve independence, the Commission must be inde- 
pendent of governmental or other direction or influence in 
exercising its statutory powers of inquiry and decision-making. 
These statutory powers encompass not only processing indi- 
vidual complaints, but also making policies and procedures, 
establishing practices and setting priorities to enable the 
Commission to carry out its mandate effectively and fairly. 


As an independent body the Commission is not and must not 
be regarded as an integral part of the Solicitor General’s Ministry 
or Secretariat. The Commission Chairman does not “report” 
(in the sense of being subject to direction) to the Solicitor 
General, unlike the heads of agencies over which the Solicitor 
General, by statute, has direction, such as the RCMP, CSIS 
and Correctional Service of Canada. The Commission and 
Chairman are required under Part VII to send reports dealing 
with complaints to the Solicitor General, since the Minister 
is responsible for, and directs, the RCMP. The annual reports 
of the Chairman must be submitted to the Solicitor General 
(as are those of the Security Intelligence Review Committee, 
whose independent functioning parallels that of the Public 
Complaints Commission) for tabling in Parliament. 


Through annual reports the Commission accounts to Parlia- 
ment on a regular basis for how the Commission has carried 
out its responsibilities. The Commission responds to questions 
by Members of Parliament arising out of annual reports and 
Part III Estimates, or otherwise, through appearances before 
the parliamentary committee known as “the House of Commons 
Standing Committee on Justice and the Solicitor General”. 
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The Solicitor General is the Minister responsible for the financ- 
ing of the Commission. The Solicitor General's Secretariat 
supplies the Commission with certain support services. These 
matters will be referred to later. 


The independence of the Commission is subject to qualifica- 
tions. The Commission requires public funds to function and 
it must account for their expenditure. In this respect, the 
Commission does not function in a vacuum, completely 
removed from contact with, or regulation by, the federal 
bureaucracy and its political masters. 


General governmental requirements about staffing (the Com- 
mission staff being within the federal public service), budget- 
ing and expenditures apply. Discussions take place from time 
to time with officials of the Treasury Board, other central 
agencies and the Solicitor General’s Secretariat about the 
application of these general requirements. While these require- 
ments constrain the Commission, they also apply generally 
to federal administrative tribunals, government departments 
and agencies. Thus, when properly applied, they should not 
be regarded as interfering with the Commission’s indepen- 
dence. However, it would be possible, in their application, to 
undermine the effective functioning of the Commission and 
thus impair its independence. 


Resources 


The resources that the Commission has received to date have 
been satisfactory. Requests for those resources have been 
received sympathetically by Solicitors General of the day, and 
from the Treasury Board and its officials. Sometimes the pro- 
cess seems to take longer than the Commission would like, 
but the machinery of government is not known for satisfying 
the impatient. 
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Having acknowledged the adequacy of the Commission’s 
resources to date, the Commission Chairman believes it impor- 
tant to draw attention to two points of principle: 


1. If the Commission does not receive adequate resources 
it cannot carry out its mandate. Resources depend ulti- 
mately on decisions at the political level by the Solicitor 
General, the Treasury Board and Parliament. 


In this context the Solicitor General is designated by 
Order in Council as the appropriate Minister for this 
Commission for the purposes of the Financial Adminis- 
tration Act. This arrangement enables the financing of 
the Commission’s functioning. Such arrangements do 
not make an independent commission, such as this 
Commission, subject to ministerial or other governmental 
direction on the management of its mandate. However, 
in terms of manpower and dollars, resource allocation 
can influence indirectly how the Commission carries out 
its mandate. 


It is essential for the proper functioning of the Com- 
mission that the Secretariat, the Solicitor General and 
the government not do indirectly, and not be perceived 
as doing indirectly, what cannot be done directly. 


2. There is an inherent conflict of interest between the 
responsibility the Solicitor General has for the direction 
of the RCMP and the responsibility the Solicitor General 
has for budgeting the independent commission hearing 
complaints against the RCMP. To avoid that conflict, 
consideration might some day be given to designating a 
different minister or providing a different procedure for 
budgeting. This was done with the Security Intelligence 
Review Committee. Similar arrangements have been 
made with other governmental agencies where inde- 
pendence is fundamental. 
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The above remarks are not intended to criticize how the 
Commission’s budgetary requests have been treated in the 
past. As already stated, the Commission is satisfied with the 
resources it has received to date. The remarks merely draw 
attention to a matter that should be addressed in the future. 
There is a potential for problems and there is a perception 
that a conflict of interest exists. 


The Commission fully accepts, of course, that the Minister 
responsible for its budget, or the Treasury Board, may feel 
unable, for what the Minister or Treasury Board may consider 
good reason, to support one or more of the Commission’s bud- 
getary requests. The Commission acknowledges, too, that the 
government is operating in times of financial restraint. 


Support Services 


The staff of the Solicitor General’s Secretariat supplies the 
Commission with certain administrative and personnel ser- 
vices in the interests of efficiency and convenience. These 
services include technical advice on hiring personnel and on 
budget matters, and authorizing payment of Commission 
accounts. The Commission is small, and it makes sense to 
draw on certain specialized services that can be provided by 
others rather than unnecessarily building up the Commission's 
own administration. 


Decisions about when to use these services rest with the Chair- 
man or his delegate. The Chairman is a deputy head under 
the Financial Administration Act for this purpose. (The Deputy 
Solicitor General, who heads the Secretariat, is, of course, a 
deputy head under the Financial Administration Act for the pur- 
poses of the Secretariat. He does not serve in that capacity for 
the Commission.) 
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The Commission wishes to acknowledge that Secretariat per- 
sonnel have provided these support services efficiently and 
courteously. The Commission is very grateful to them for the 
assistance they have given. 


Some may think, however, that a conflict of interest would 
exist when the same organization provides support services 
and related advice to the Commission and also advises the 
Solicitor General on RCMP matters. In the future consid- 
eration could be given to making arrangements with some 
other body to supply these support services to the Commission. 
However, the Commission has experienced no practical dif- 
ficulties in this respect and does not regard change as a matter 
of urgency. 


Commission Counsel 


The Commission retains ad hoc counsel from private prac- 
tice to represent it in legal proceedings and at Commission 
hearings and to provide advice from time to time. These coun- 
sel are selected by the Commission, and need not be approved 
by the Minister of Justice. Since the Department of Justice 
provides legal services to the RCMP, it would be inappropri- 
ate for the Department to be involved in choosing Commission 
counsel. 


Appointment Arrangements 


Much has been written about appropriate appointment 
arrangements for persons appointed to administrative tri- 
bunals, to ensure that those persons, like judges, acquire 
proper security to promote their independent functioning. 
These arrangements, of course, are more significant to full- 
time than to part-time tribunal members. 


How these arrangements are provided for in Part VII of the 
RCMP Act should be addressed. Other federal laws, such as 
those establishing the positions, tenure, and salaries of the 
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Commissioner of Official Languages, the Information and 
Privacy Commissioners, and the Human Rights Commis- 
sioners provide examples of possible approaches. 


Conclusion 


Like liberty, independence cannot be taken for granted. It 
must be jealously guarded. Independence carries with it 
responsibility. Discharging the task assigned by Parliament 
requires the Commission to commit itself vigorously to its 
own independence. 


The Commission’s independence will endure, but not only 
because of the vigour of assertion by the Commission. That 
assertion is vital, but it is not sufficient. There is, we believe, 
a conviction in the value of independent review which is shared 
by parliamentarians, the Executive of the federal government, 
provincial governments, the RCMP itself, and the public as 
a whole. It is that shared commitment which will ensure that 
independent review is a reality. 


The Chairman believes that the independence of the 
Commission is now firmly established and recognized. 


He trusts his successors will work hard at maintaining that 
independence. 


159 


ee EN dégutlteri aga nc 
FoOMMNEEr, li cie 
er | 7 - a 
. AMEN. 
ME OR 
| SNS D 
(sert, 


ST ees 


FINAL WORD 


The place and the performance of the police in a free and demo- 
cratic society deserve a constant spotlight. 


In a society entirely composed of responsible and law-abiding 
citizens, police would, of course, not be needed. Canada is not 
such a perfect society. 


We need the police to enforce our laws — to investigate and 
prevent crime. In a healthy society, the relationship between 
the police and its citizens should be founded on mutual respect 
and support. The oft-quoted words that “the police are the 
public and the public are the police” have an appealing ring 
and suggest a desirable citizen involvement in law enforce- 
ment. The fact is that the police operate in distinct organi- 
zations with their own ethos and interests. 


So the police can do their jobs, society gives them authority and 
special powers. They have powers of surveillance. They arrest 
and detain. They carry firearms. Their authority can be exer- 
cised wisely or oppressively. Their powers may be used with 
care and intelligence, or they may be abused. Abuse can arise 
out of dishonesty, carelessness, incompetence, arrogance, 
and overly zealous behaviour. 


On the whole, Canadians have a respect for authority and 
for the maintenance of law and order. Indeed, the RCMP is 
one of our few national symbols. It has substantial popular 
support, particularly in the West where its traditions are 
rooted in 120 years of Prairie history. 


It may seem strange to some that in a democracy a police 
force is held in such high regard. This says a great deal about 
the general quality of the policing services provided by the 
RCMP and by individual members of the Force over the years. 
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But does the public know enough about what police forces 
do to enable the public to judge the value and propriety of 
policing? How do the police account to the public for their activ- 
ities? Is there any analysis of the use of lethal and non-lethal 
force by the police? How many Canadians are killed or injured 
by the police each year? How many police officers are killed 
or injured in the line of duty? Is there a relationship between 
violence by the police and against the police? How success- 
ful are drug enforcement and commercial crime programs? 
How should success be measured? 


There is little to be learned from the RCMP annual reports, 
as incorporated into the Solicitor General’s annual reports. 
No mention is even made in these reports of the complaints 
received from the public about police conduct, and how the 
complaints have been dealt with. 


There is room for much research and analysis. The public is 
entitled to have answers to these kinds of questions. The 
police should welcome this kind of examination and expo- 
sure, because the results should inspire public confidence 
and cooperation. 


Insofar as the excessive use of police powers is concerned, 
what are the external safeguards? Five are mentioned here — 
(i) political accountability, (ii) the courts, particularly through 
the application of the Canadian Charter of Rights and Freedoms, 
(iii) the media, (iv) the citizen, through public complaints pro- 
cesses and otherwise, and (v) police commissions and simi- 
lar bodies with special oversight responsibilities regarding 
police conduct. _ 


Political Accountability 


Ministers responsible for police forces are answerable to their 
legislatures for the conduct of the police. The Solicitor General 
of Canada has this responsibility to Parliament in respect of 
the RCMP. Also, by statute, the Solicitor General has the express 
responsibility for directing the Force. 
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Whether Solicitors General are effective in being accountable 
and in giving direction will depend on their background, their 
understanding of the administration of justice, their willing- 
ness to bring independent judgment to bear on their respon- 
sibilities, and the quality of that judgment. The quality of the 
advice they receive from officials in the Solicitor General's 
Secretariat and their own ministerial staff, of course, is also 
important. 


The McDonald Commission, which reported on another era, 
pointed out some ministerial shortcomings. 


Whoever holds the office of Solicitor General, or its equivalent 
in the provinces and the territories, requires time to come to 
grips with the responsibilities of the office and the personalities 
of those who are responsible to him or her. 


There is perhaps an inherent difficulty in providing that nec- 
essary time. Governments have a political imperative to move 
ministers of the Crown from portfolio to portfolio with some regu- 
larity. And governments change. During the three-year-and- 
four-month tenure of this Commission Chairman, there have 
been four Solicitors General. There have been 15 Solicitors 
General since the responsibility for the RCMP was taken over 
by the Ministry of the Solicitor General from the Ministry of 
Justice in 1965. 


The Courts 


In the Supreme Court of Canada alone, some 60 judgments 
in the last ten years have addressed the excessive use of police 
powers. Most, but not all, involved a possible breach of the 
Canadian Charter of Rights and Freedoms. 


In 38 of these cases, the Supreme Court determined that an 
accused's rights had been infringed. Among these rights infringed 
were the right to counsel, the right to remain silent, and the 
right to be free from arbitrary detention and from improper 
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search and seizure. The Court also accepted the defence of 
entrapment in two cases where the police went too far in 
attracting a citizen into committing an offence. 


In 24 of the 38 cases, the Court protected the rights of the 
accused person by ruling that receiving the evidence in con- 
tention would bring the administration of justice into disre- 
pute. Acquittals or new trials were ordered. 


The RCMP was the police force involved in nearly half of the 
60 cases. 


There are, of course, judicial safeguards in the general Criminal 
Code requirements for the obtaining of search warrants and 
warrants authorizing the interception of communications. 


The Media 


Through the media the public becomes informed. Often 
because of media coverage, governments and governmental 
agencies take corrective measures for their mistakes and 
improprieties. 


Media coverage is particularly important with respect to impro- 
prieties in the administration of justice, one sector of which 
is law enforcement. The health of our society is founded, at 
least in part, on the soundness of our justice system. That 
system should be open and responsive to public criticism if 
it is to deserve the confidence of the public. 


The Citizen 
It is, in the end, the citizen who must take a stand. The citi- 
zen must be prepared to object to the abuse of authority and 


power — whether by the police or by some other organization, 
public or private. 
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In the case of police misconduct, Parliament and most provin- 
cial legislatures have created public complaints processes, 
and established independent bodies to which citizens can 
bring their complaints. 


But it is up to the citizen to resolve to come forward and make 
the complaint and, if called upon, to testify at a hearing. 


Police Commissions 


British Columbia, Saskatchewan, Quebec, New Brunswick and 
Ontario have all recently enacted legislation subjecting their 
police forces to improved forms of external review. Newfoundland 
is developing legislation. 


Provincial legislation varies. In all cases, it establishes pro- 
cesses for dealing with public complaints. But in some cases 
commissions are given general monitoring or supervisory 
responsibilities. 


This Commission, of course, has jurisdiction to deal only with 
complaints concerning the conduct of RCMP members, in the 
performance of their duties and functions. 


To some extent, from the perspective of police oversight, the 
federal legislation has been overtaken by provincial legislation. 


The need to improve the federal legislation should be 
addressed. The Commission’s annual reports, particularly 
the 1989-90 report, have drawn attention to several short- 
comings in Parts VI and VII of the RCMP Act. Recommenda- 
tions and suggestions for reform were made. 


Police behaviour is a matter of vital concern to the citizens 
of any state. It impacts on the quality of life. If any citizen, 
regardless of who he or she is, suffers from inappropriate 
police action, all citizens suffer. 
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The Commission Chairman decided to retire at the end of 
June, 1991. Having entered his 68th year, he concluded that 
he should shift his energies to the pursuit of other interests. 


The decision was reached with difficulty. While the Commis- 
sion is now well established, there remain matters that the 
Chairman wishes he could have seen through. The opening 
of the Commission office in the Atlantic region is one. No 
doubt it will open in due course so that Canadians in the Atlantic 
provinces will have similar access to and service from the 
Commission as do Canadians in the West. For the future, the 
Commission Chairman hopes the Commission will keep mov- 
ing closer, across Canada, to the public it is intended to serve. 
We have tried our best, so far, to avoid the misguided notion 
that “Ottawa knows best” and that the complaints review pro- 
cess should be entirely centralized in the national capital. 


Also, there are a number of complaints which, because of their 
special nature, the Chairman would have liked to have seen 
resolved. But that would be the case whenever he departed. 


Finally, it is sad and hard to leave behind staff who have been 
loyal and devoted and who, along with Commission mem- 
bers, have contributed so much to the establishment of this 
Commission and serving the public interest. 
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THE PREPARATION OF FINAL REPORTS: 
SOME PROCEDURAL ASPECTS OF 
THE RCMP ACT, SUBSECTION 45.46(3) 


by 
Professor John M. Evans 
Osgoode Hall Law School, York University 


Introduction 


1. | have been asked for my opinion on the procedures that 
the principles of administrative law require the Chairman of 
the Royal Canadian Mounted Police Public Complaints 
Commission to follow prior to the issue of a final report pur- 
suant to subsection 45.46(3) of the Royal Canadian Mounted 
Police Act. For the most part, these questions turn on the 
scope and content of the duty of fairness: in particular, whether 
and to whom the Chairman is obliged to disclose for com- 
ment interim reports and Commissioner's notices; and whether 
and how, the Chairman must, before issuing a final report, 
take into account any representations that interested per- 
sons may wish to make on the interim report and the 
Commissioner’s notice. A consideration of the impact of the 
Privacy Act and of the Access to Information Act on the opera- 
tion of the RCMP Act is outside the scope of this opinion. 


2. The RCMP Act provides that the Chairman of the Commis- 
sion shall prepare and send to the Minister (the Solicitor 
General of Canada) and to the RCMP Commissioner reports 
of such of his findings and recommendations with respect to 
the complaint as the Chairman sees fit. These interim reports 
are prepared following either an initial review of a complaint 
where he is not satisfied with the Force’s disposition of it 
(para. 45.42(3)(a)), or an investigation of a complaint, whether 
undertaken on the Chairman’s initiative in the public inter- 
est or on review of the Force’s disposition of the complaint 
(subsection 45.43(3)). When the Chairman institutes a public 
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hearing by the Commission to inquire into a complaint pur- 
suant to paragraph 45.43(3)(c) or subsection 45.43(1), the 
Commission must send to the Minister and to the Commis- 
sioner a report of such of its findings and recommendations 
with respect to the complaint as the Commission sees fit (sub- 
section 45.45(14)). While only this last report is described in 
the statute as “interim”, in this opinion the term “interim report” 
will be used for all of the reports described in this paragraph. 


3. On receipt of any of these interim reports, the RCMP 
Commissioner is obliged to notify the Chairman of any further 
action that has been or will be taken with respect to the com- 
plaint. If the Commissioner decides not to act on any of the 
findings or recommendations in the report, he must include 
in the notice the reasons for not so acting (subsection 45.46(2)). 


4. On receipt of the Commissioner’s notice, the Commission 
Chairman is then required to issue a final report. Subsection 
45.46(3) provides as follows: 


“After considering a notice under subsection 
(2), the Commission Chairman shall prepare 
and send to the Minister, the Commissioner 
and the parties a final report in writing setting 
out such findings and recommendations with 
respect to the complaint as the Commission 
Chairman thinks fit.” 


“Parties” are defined for this purpose in subsection 45.45(15) 
as 


“the appropriate officer, the member or other 
person whose conduct is the subject matter of 
the complaint and, in the case of a complaint 
under subsection 45.35(1), the complainant.” 
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Does the Duty of Fairness Apply? 


5. The leading modern statement of the circumstances in 
which the duty of fairness applies to the performance of statu- 
tory functions is contained in Cardinal v. Director of Kent 
Institution [1985] 2 S.C.R. 643, 653. Delivering the judgment 
of the Court, Le Dain J. said: 


“there is, as a general common law principle, 
a duty of procedural fairness lying on every 
public authority making an administrative 
decision which is not of a legislative nature and 
which affects the rights, privileges or interests 
of an individual” (emphasis added). 


6. The question here is whether the issue by the Chairman 
of a final report is an administrative decision that “affects the 
rights, privileges or interests of an individual” as contem- 
plated by the above quotation from the judgment in Cardinal. 
It may be argued that the Chairman’s performance of this 
statutory obligation is not subject to the duty of fairness, 
because the reports do not directly determine the legal rights, 
privileges or interests of individuals. While containing findings 
of fact and, possibly, of law, the reports are recommenda- 
tory, not dispositive, in nature. The Act is silent on the legal 
effect of the Chairman’s final report. Subsection 45.46(2) clearly 
contemplates that the Commissioner may decide not to act 
on the findings and recommendations of a report. However, 
this section applies in terms only to interim reports. It may 
be inferred from the absence of an analogous provision mak- 
ing it equally clear that the Commissioner is not bound to 
act on the recommendations of a final report that indeed he 
is: inclusio unius est exclusio alterius. Further, it may be 
argued, the essential purposes of Part VII of the Act are to 
maintain standards of conduct within the Force, and the con- 
fidence of the public in it, by subjecting complaints to a thor- 
ough and impartial, and sometimes public investigation by an 
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independent body; it would seriously erode these statutory 
objectives if the Commissioner were free to reject the recom- 
mendations contained in the final report. 


This view is supported by Thomson v. Canada [1988] 3 F.C. 
108, where, in carefully considered obiter dicta, the Federal 
Court of Appeal stated that the recommendations made pur- 
Suant to a statutory power by the Security Intelligence Review 
Committee following its investigation of a complaint by the 
applicant that he had wrongfully been denied security clear- 
ance, were, in the absence of fresh evidence, binding on the 
Deputy Minister who had refused to appoint the complainant 
to a position in the Department on the basis of a report by 
the Canadian Security Intelligence Service that the com- 
plainant was a security risk. 


7. In my opinion, however, the statutory scheme established 
by Part VII of the RCMP Act does not clearly indicate that the 
normal meaning of “recommendations” has been displaced 
so as to make them the equivalent of legally binding direc- 
tives. First, subsection 5(1) provides that the Commissioner, 
“under the direction of the Minister, has the control and man- 
agement of the Force and all matters connected therewith.” 
If it were Parliament's intention also to subject the Commis- 
sioner’s control and management functions to directives from 
the Commission Chairman then a much stronger word then 
“recommendations” would surely have been used in subsec- 
tion 45.46(3). And could the Minister overrule the “recom- 
mendations” of the Commission Chairman, and direct the 
Commissioner not to act on them? Second, having conferred 
on the Commissioner the power not to act on the recom- 
mendations contained in interim reports, the Act would be 
expected to make it clear that the Commissioner was under 
a duty to implement the recommendations in the final report, 
if this had been Parliament's intention. Third, in the section 
immediately following subsection 45.46(3), the Commissioner 
is obliged to keep a record of complaints received and to make 
available to the Commission on request the information con- 
tained in that record. If it had been intended to impose on 
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the Commissioner the additional duty of implementing the 
recommendations contained in the final report of the 
Commission Chairman, this would have been the obvious 
place so to provide. 


8. The findings and recommendations of the final reports 
thus neither determine individual rights or interests, nor form 
an integral part of a process that necessarily culminates in 
the determination of the rights of the complainant, or of the 
person whose conduct is the subject of the complaint. Thus, 
if the Chairman rejects a complaint, either in whole or in part, 
whether at the preliminary review stage or later, the complainant 
remains free to pursue in the courts any legal remedy avail- 
able against either the officer in question, or the Commissioner. 
If, on the other hand, the Chairman sustains the complaint, 
wholly or partly, the Commissioner may or may not decide 
to institute discipline proceedings against the individual com- 
plained against, or to take any other remedial action. 


9. It is now settled law, however, that the duty of fairness 
may apply to the exercise of a power to investigate and report, 
even though no final disposition of an individual's rights or 
interests is thereby made: Dussault and Borgeat, 
Administrative Law, vol.4 (2nd edn. 1990), pp. 263-264. 
Human rights commissions, for example, have been held to 
be subject to the duty of fairness although they are investi- 
gatory bodies, and have the power only to dismiss a com- 
plaint, or to refer it to a tribunal for a determination. T hus, 
in Radulesco v. Canadian Human Rights Commission [1984] 
2 S.C.R. 407, and Syndicat des Employés du Production du 
Québec et de l’Acadie v.Canada (Canadian Human Rights 
Commission) [1989] 2 S.C.R. 879, the Court held that the 
Commission was bound by the duty of procedural fairness; 
accordingly, before dismissing a complaint, it was obliged 
both to indicate to the complainant the reasons for its pro- 
posed decision, and to provide that person with a reasonable 
opportunity to respond. 
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On the other hand, it is much less clear that, before recom- 
mending that a complaint be referred to a tribunal for adju- 
dication, the duty of fairness requires a human rights com- 
mission to afford similar procedural protections to those 
complained against, even though, by correcting some error 
of the Commission, it might be possible thereby to avoid the 
expense, anxiety and publicity of a full and public adjudica- 
tive hearing. In the past, administrative action that only 
exposes individuals to a hearing at which their legal rights 
will be decided has generally been regarded as no more attract- 
ing the duty of fairness than a decision to prosecute on a 
criminal charge. There are, however, indications in some 
recent cases that this attitude may be changing, and that the 
duty of fairness may thus apply to a decision to refer a com- 
plaint of unlawful discrimination to a hearing by a tribunal: 
see, for example, Commercial Union Assurance v. Ontario 
(Human Rights Commission) (1987) 38 D.L.R. (4th) 405 (Ont. 
Div.Ct.); Federation of Women’s Teachers’ Associations of 
Ontario v. Ontario (Human Rights Commission) (1988) 56 D.L.R. 
(4th) 721 (Ont. Div.Ct.); Varity Corpn. v. Ontario (Director of 
Employment Standards Branch) (1989) 63 D.L.R. (4th) 408 
(Ont. Div.Ct.) In addition, where a report contains adverse 
findings, and the persons concerned may not have an oppor- 
tunity to clear their reputation at a subsequent hearing, courts 
have held that an investigative body may be required to indi- 
cate the bases of its conclusions, and to give an opportunity to 
respond before publishing its report: Re Pergamon Press Ltd. 
[1971] 1 Ch. 388 (Eng. C.A.); Mahon v. Air New Zealand Ltd. 
[1984] A.C. 808 (P.C.). 


10. The duty of fairness is thus in principle capable of applying 
to an administrative process that does not determine an indi- 
vidual’s legal rights. However, this does not mean that the 
duty of fairness applies to all administrative proceedings that 
are not dispositive of individuals’ legal rights or interests, or in 
particular to the functions of the Chairman under subsec- 
tion 45.46(3). The human rights cases are distinguishable on 
the ground that, when a commission dismisses a complaint, 
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the complainant is thereby barred from pursuing any legal 
redress for a violation of the statutory right to be free from 
unlawful discrimination: Board of Governors of Seneca College 
v. Bhadauria [1981] 2 S.C.R. 181. Moreover, the Supreme 
Court of Canada attaches particular importance to the rights 
protected by anti-discrimination legislation, and has described 
them as quasi-constitutional in nature: see, for example, 
Winnipeg School Division No.1 v. Craton [1985] 2 S.C.R. 150 
at 156. In contrast, Part VII of the RCMP Act creates no sub- 
stantive statutory right, nor provides any legal remedies to 
victims of misconduct by members of the Force. It does, how- 
ever, confer on members of the public the right to complain 
to the Commission about the conduct or performance in office 
of a member of the Force (subsection 45.35(1)), the right to 
an acknowledgement that the complaint has been received 
(subsection 45.35(2)), and, by implication, a right to have the 
complaint dealt with in accordance with this part of the Act. 
A final report by the Chairman does not therefore deny, or 
deprive the complainant of, a right or interest, nor does it 
preclude the pursuit of any legal remedies that may other- 
wise be available against the person whose conduct is the 
subject of the complaint. Nor, it may be argued, is the nexus 
sufficiently close between an adverse finding against a mem- 
ber that the report may contain and the imposition of a sanc- 
tion so as to attract the duty of fairness: see Irvine v. Canada 
(Restrictive Trade Practices Commission) [1987] 1 S.C.R. 181. 


11. Nonetheless, the strong tendency of modern Canadian 
public law is to expand the range of administrative action to 
which the duty of procedural fairness applies. For the fol- 
lowing reasons it is my opinion that a court may very well 
conclude that the Chairman must act fairly when consider- 
ing a Commissioner's notice in response to any of the interim 
reports discussed in paragraph 2 of this opinion, and before 
issuing a final report. 

(a) There are some obvious and important ways in which 


the complainant and the member may be adversely 
affected by an inaccurate final report that is based in 
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part on submissions contained in a Commissioner’s 
notice to which they have not been able to respond. If 
the report exonerates the member of the Force, the com- 
plainant will have been deprived of the legitimate expec- 
tation that, as a result of a full and fair investigation of 
the complaint, findings and recommendations will be 
made by the Chairman that may very well lead to the 
adoption by the Commissioner of appropriate remedial 
measures. These may include an apology or an ex gratia 
payment to the complainant. If the Chairman rejects the 
complaint, or recommends that no remedy be provided 
to the complainant, the complainant’s chances of vin- 
dication when the matter is returned to the Commis- 
sioner are presumably virtually nil: compare on this 
point, Re Abel and Advisory Review Board (1979) 97 D.L.R. 
(3d) 304 (Ont. Div. Ct.); affd. 119 D.L.R. (3d)101 (C.A.). 
A report dismissing a complaint may, when released, 
also cast a slur on the complainant’s reputation. A report 
upholding the complaint, on the other hand, may not 
only expose the member to discipline, but more impor- 
tantly for this purpose, may also blight the officer’s 
career prospects and reputation, regardless of the insti- 
tution or outcome of formal disciplinary proceedings. 


(b) The disposition of a complaint will often turn on the kind 
of disputes for which disclosure and an opportunity to 
respond are particularly apt procedures for accurate 
and informed decision-making: facts about the parties, 
their conduct and other matters within their knowl- 
edge, questions of law, and the propriety or wisdom of 
the Force’s policies and practices. In particular, it is 
normally regarded as unsafe to make findings of fact 
about the conduct of individuals that are based, at least 
in part, on material on which they have had no oppor- 
tunity to comment. The same is true, if to a lesser degree, 
of the interpretation of the law, and of issues of admin- 
istrative policy that have a direct bearing on individuals. 
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(c) It is particularly unsatisfactory to deny to both the com- 
plainant, and the member, procedural rights that are 
afforded to the Commissioner, who is clearly interested 
in the complaint. The member and the complainant 
are parties to a complaint that is a subject of a public 
hearing and, while the Commissioner strictly is not, the 
officer designated by him as the “appropriate officer” 
as his delegate in the matter, is (subsection 45.45(15)). 
Both the complainant, and those whose conduct is the 
subject of the complaint, are likely to regard the insti- 
tutional interests represented by the Commissioner as 
potentially adverse to their own, whether the complaint 
has been the subject of a Chairman’s review or inves- 
tigation, or of a Commission hearing. 


(d) A fundamental purpose of Part VII of the Act is to assure 
members of the public that their complaints against the 
RCMP will be examined impartially and vigorously, and 
that appropriate measures will be taken to remedy any 
deficiencies, either in individual conduct or in institu- 
tional performance, that are thereby brought to light. 
Nothing is more likely to frustrate this purpose than to 
shroud an important part of the process in secrecy by 
denying to all interested persons the same procedural 
rights as those expressly conferred by the Act on the 
Commissioner, and an opportunity to respond to the 
content of the Commissioner’s notice. The secondary 
purpose of the legislation — the protection of members 
of the Force from prejudice caused by unfounded com- 
plaints against them — will also be served by extending 
similar procedural rights to those who are the subject 
of a complaint. 


(e) The argument that the duty of fairness applies to this 
stage of the process is particularly compelling when an 
interim report is issued following a hearing that has 
been held under subsection 45.44(1), at which the parties 
and other interested persons have the right to participate 
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fully. First, by providing for the institution of a hearing 
in cases selected by the Chairman, Parliament has rec- 
ognized that a satisfactory inquiry into a complaint may 
require an essentially adjudicative and public proce- 
dure of the kind implicit in the rules of natural justice. 
It would be anomalous not to make the result of the 
hearing as available, at least to the participants, as the 
reasons for judgment of other tribunals required to hold 
essentially judicial hearings. Second, it would seriously 
undermine the integrity of the hearing itself if the findings 
and the recommendations made in the Commission’s 
interim report could be rejected or amended by the 
Chairman on the basis of extrinsic material, supplied 
by the Commissioner, that had never been disclosed to 
the parties and other participants so that they could 
respond to it. 


The question of the fairness of administrative proce- 
dure generally arises in the course of litigation insti- 
tuted to impugn an agency’s decision-making process. 
Agencies thus typically find themselves in the position 
of arguing in court that they should not be subject to 
the procedural duty claimed by the applicant, because, 
inter alia, this would impose unjustifiable burdens on 
their operations. In the question under consideration 
here, however, it is the Commission, that, in the event 
of litigation, would be taking the position that it is sub- 
ject to the duty of fairness, and that the imposition of 
this duty is in the individual interests of complainants 
and members of the Force, and in the public interest 
of enhancing public confidence in the complaint dis- 
position process. In this situation, little weight should 
be given the argument that applying the duty of fair- 
ness will unduly hamper the Commission’s ability to 
discharge its mandate effectively and efficiently. The 
duty of fairness is imposed not only to limit govern- 
mental encroachment on private rights, but also to serve 
the public interest in ensuring that governmental agen- 
cies properly perform their statutory functions. A court 
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is unlikely to override the Commission’s view that the 
benefits of disclosure greatly outweigh the cost of adding 
the little extra time to the process that may be required 
by more openness, and greater opportunities for par- 
ticipation by the persons most immediately concerned 
with the particular complaint. 


12. Even if as a matter of fairness the Chairman is obliged 
prima facie to disclose for comment by interested persons 
interim reports, and Commissioner's notices, the presump- 
tion may be excluded by the terms of the Act, or by the nature 
of the scheme that it establishes. 


13. It may be argued that the provisions of the Act constitute 
a complete procedural code, and that additional rights that 
may otherwise have been imposed by the common law are 
thereby impliedly excluded. Thus, the Act expressly entitles 
only the Minister and the Commissioner to a copy of the interim 
reports, whether issued after the Chairman has reviewed a 
complaint and found the Force’s disposition unsatisfactory 
or conducted further investigation, or after the Commission 
has held a public hearing. The Act expressly gives only to the 
Commissioner the right to respond, and expressly obliges the 
Chairman to consider only the Commissioner’s notice before 
issuing a final report. Of course, the existence of an express 
duty to disclose does not preclude the Chairman in his dis- 
cretion from disclosing the interim report to others and con- 
sidering other material (including the interim report itself, 
and others’ responses). However, it arguably would be incon- 
sistent with the statutory scheme for the courts to impose as 
a matter of common law further obligations on the Chairman 
to disclose interim reports and Commissioner's notices to 
others, and to consider their comments. An analogy may be 
provided by the House of Lords’ decision in Wiseman v. 
Borneman [1971] A.C. 297, where a taxing statute gave to the 
Revenue the right to file with a tribunal a counter-statement 
challenging the taxpayer's objection to having to pay tax. The 
taxpayer's claim to see and to respond to the Revenue s 
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counter-statement was rejected; the tribunal only had the 
power to determine whether the Revenue had established a 
prima facie case for proceeding. It may also be pointed out 
that, when the complainant and the member whose conduct 
has been called into question are intended to receive a copy 
of a report from the Chairman, the Act expressly so provides: 
subsection 45.42(2) (report of Chairman’s satisfaction with 
the Force’s disposition of complaint), and subsection 45.46(3) 
(final report). 


14. This argument is not, however, conclusive. First, courts 
are nowadays less impressed than once they were by the 
inclusio unius est exclusio alterius maxim as a reliable guide to 
the interpretation of legislation. This presumption of statutory 
construction proceeds from an unduly positivist view of the 
law that attributes to legislatures an unrealistic ability both 
to foresee questions that may in fact only become apparent 
in the course of administering a statutory scheme, and to 
provide clear solutions in the text of the legislation to all the 
difficulties that may arise from the administration of an Act. 
A gap in the procedures expressly provided is often better 
explained as inadvertent: when a literal reading of a statute is 
likely to work serious procedural injustice, “the justice of the 
common law will supply an omission of the legislature” (Cooper 
v. Wandsworth Board of Works (1863)14 C.B.(N.S.)180,194, 
per Byles J.). The presumption that public authorities must 
exercise their powers in a procedurally fair manner is not 
lightly rebutted, but requires the demonstration of a manifest 
and necessary inconsistency between the rights to be implied, 
and the terms or nature of the statutory scheme. The rela- 
tionship between the common law duty of fairness and the 
procedures expressly provided in the statute was aptly described 
by Lord Reid in Wiseman v. Borneman (paragraph 13) at 308: 


“For a long time the courts have, without objec- 
tion from Parliament, supplemented proce- 
dure laid down in legislation where they have 
found that to be necessary for [ensuring fair- 
ness]. But before this unusual kind of power 
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is exercised it must be clear that the statutory 
procedure is insufficient to achieve justice and 
that to require additional steps would not frus- 
trate the apparent purposes of the legislation.” 


In the context under consideration here, however, far from 
frustrating the apparent purposes of the legislation, maxi- 
mum procedural openness is not only entirely consistent 
with, but also probably essential to, the attainment of the 
legislative objectives. 


15. Nor is it conclusive that complainants, and those whose 
conduct is the subject of the complaint, are entitled to a copy 
of the reports pursuant to subsections 45.42(2) and 45.46(3). 
These are final reports, and are intended merely to inform the 
parties of the Chairman’s disposition of the complaint, and 
not to provide an opportunity for making further submissions. 


16. The Minister is entitled to a copy of both interim and final 
reports by virtue of his power to direct the Commissioner in 
the discharge of his responsibility for the “control and man- 
agement of the Force and all matters connected therewith” 
(subsection 5(1)), and of his ultimate political responsibility 
for the RCMP. Therefore, it should not be inferred from the 
fact that the Chairman is expressly required to send to the 
Minister a copy of all reports that he may not also be obliged 
to provide a copy to the complainant, member, and other 
interested persons for the very different purpose of providing 
them with an opportunity to comment on findings and rec- 
ommendations with which they have an immediate concern. 


17. The Chairman’s express duty to give a copy of all relevant 
reports to the Commissioner provides perhaps the strongest 
basis for concluding that there is no room for implying a simi- 
lar duty in favour of other persons. It is clear from the statute 
that the purpose served by subsection 45.46(1) is to enable 
the Commissioner to comment on the findings and recom- 
mendations in the report before the final report is issued. 
This would also be the purpose served by conferring on the 
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complainant, the member, and other interested persons, a 
right to receive a copy of all interim reports. For this reason, 
it may be argued, this is an appropriate context to apply the 
inclusio unius principle of statutory interpretation. 


18. While there is undoubtedly some force in this last point, 
it is nonetheless my opinion that it does not outweigh the 
other considerations canvassed above for concluding that the 
Chairman is subject to the duty of fairness in the procedu- 
ral sense before issuing a final report pursuant to subsection 
45.46(3). Even though a final report does not deprive a per- 
son of a right or determine an interest, it does affect impor- 
tant interests that underpin the statutory scheme: the possible 
adoption by the Commissioner of measures appropriate to rem- 
edy the complainant's grievance and to prevent repetition of 
the conduct that gave rise to the complaint, and the protec- 
tion of members of the Force from groundless accusations. 


The Content of the Duty of Fairness 


19. The precise procedures required by the duty of fairness 
vary according to the particularities of the statutory and 
administrative contexts in which it is to be applied. The basic 
elements of procedural fairness include, prior notice, adequate 
disclosure of material in the possession of the decision-maker 
that may be relevant to the outcome, and a reasonable Oppor- 
tunity to be heard. After reviewing developments in the case 
law, Lord Denning M.R. said in R. v. Race Relations Board, 
ex p. Selvarajan [1974] 1 W.L.R. 1686, 1694: 


“In all these cases it has been held that the 
investigating body is under a duty to act fairly: 
but that what fairness requires depends on 
the nature of the investigation and the con- 
sequences which it may have on persons 
affected by it. The fundamental rule is that, if 
a person may be subjected to pains or penal- 
lies, or be exposed to prosecution or pro- 
ceedings, or deprived of remedies or redress, 
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or in some other way adversely affected by the 
investigation and report, then he should be 
told the case against him and be afforded a 
fair opportunity of answering it.” 


20. In shaping the content of fairness to the exigencies of a 
concrete situation, the courts can be expected to take into 
consideration factors such as, the importance of the inter- 
ests affected, the seriousness of the impact on them of the 
administrative action in question, the procedural provisions 
expressly contained in the statute, the extent to which the 
procedural rights sought are likely to enhance the quality of 
the decision, and the need to ensure that the agency is not 
saddled with a procedure that will hamper its ability to dis- 
charge its statutory mandate effectively, and without undue 
delay and expense. 


21. In my opinion, the complainant and the member of the 
Force complained against are entitled on request to a copy 
of all interim reports, so that they have the same opportu- 
nity as the Commissioner to comment on the findings and 
recommendations. When the interim report is issued following 
a public hearing held pursuant to paragraph 45.42(3)(c) or 
subsection 45.43(1), the appropriate officer, and interested 
persons who participated in the hearing under subsection 
45.45(5), are probably also entitled to a copy of the interim 
report for comment. It is true that in other investigatory con- 
texts the courts have not required the body conducting an 
inquiry to provide an opportunity to comment on a draft to 
those under investigation who potentially may be adversely 
affected by its report (Maxwell v. Department of Trade [1974] 
Q.B. 523 (Eng. C.A.)). A gist of any allegations made against 
them has generally sufficed. However, in that case the court 
emphasised the importance of an expeditious conclusion to 
the inquiry in order to minimize further losses to investors 
caused by the continuing cloud of uncertainty hanging over 
the companies controlled by the plaintiff, whose activities 
were the subject of investigation. The same urgency does not 
apply to the reports in question here. Moreover, the fact that 
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the Commissioner is entitled to a copy of the reports before 
they become final, and thereby to an opportunity to influ- 
ence the content of the final report, makes it particularly 
unfair to deny the same right to others with important inter- 
ests in the outcome. 


22. Limitations on the extent of the disclosure required as a 
matter of fairness have also sometimes been imposed in the 
interests of maintaining the free flow of information to the 
agency that is essential to its operational efficacy. This was a 
concern expressed in the Maxwell case cited above, even though 
witnesses appearing before the inspector were compellable. 
However, since subsection 45.45(11) provides that hearings 
held by the Commission shall be in public as a general rule, 
this consideration seems of little significance here. When the 
Chairman issues a report following an investigation under 
subsections 45.42(3) or 45.43(3), it may be argued that there 
is a public interest in maintaining the privacy of the investi- 
gation until the publication of the final report. The mere con- 
fidentiality of information given to a public official or agency 
has not generally been held to be sufficient to exempt it from 
the disclosure that the duty of fairness would otherwise 
require. The Chairman no doubt exercises discretion in deter- 
mining the amount of detail to include in the interim report, 
especially since the Act expressly provides that he is obliged 
to publish to the parties his findings and recommendations 
in a final report. 


23. The argument in favour of requiring disclosure of all 
Commissioner's notices is even stronger, because they may 
contain information or arguments that have a significant 
influence on the Chairman’s ultimate conclusions, and hence 
on any corrective measures taken by the Commissioner: see 
League for Human Rights of B'Nai Brith Canada v. Commission 
of Inquiry on War Criminals (1986) 28 D.L.R. (4th) 264 
(Fed. C.A.). The claim is particularly powerful when the notice 
is in response to an interim report of the Commission issued 
after a hearing, and the Chairman proposes to amend the 
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interim report in light of the Commissioner's notice. Again, 
a copy of the notice should be given to all participants at the 
hearing. 


24. It is possible, however, that a court would hold that the 
duty of fairness only requires the Chairman to disclose to a 
person so much of the Commissioner's notice as impugns 
the evidence of that person, and the relevant part of the report 
to which the notice responded. This more limited right of dis- 
closure would also overcome the objection that, by expressly 
requiring disclosure of the whole of each report to the 
Commissioner, and obliging the Commissioner to respond 
every time, the Act impliedly excluded identical procedural 
rights in other persons that would otherwise have been 
imposed by the duty of fairness. However, to decide how much 
disclosure to provide may prove difficult in practice. More 
importantly, limited disclosure of this kind will be much less 
satisfactory than complete and routine disclosure for attaining 
the purposes of the statute, in particular the public interest in 
the fair and impartial inquiry by an agency that is independent 
of the RCMP into complaints against members of the Force. 


25. Alternatively, it may be suggested that a Commissioner's 
notice must be disclosed only in so far as it materially adds 
to the information already before the Chairman: see Cohen 
v. British Columbia Council of Human Rights (1990) 72 D.L.R. 
(4th) 306, 316 (B.C.S.C.)). But this, too, is open to the same 
objections. It should also be noted that, to an extent, the 
Commission can regulate the standard of fairness to which it 
will be held. By announcing that the Chairman will normally 
disclose a copy of all interim reports and Commissioner's 
notices for comment by the complainant, the member, and 
other interested persons, the Commission may create a legiti- 
mate expectation that it will adhere to this procedure. It would 
be a breach of the duty of fairness for the Chairman, in the 
absence of some compelling reason of public policy, to depart 
from this practice in an individual case. 
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26. When the complainant, the member and other interested 
persons have received a copy of the interim report and 
Commissioner's notice and wish to respond to any issue of 
law or policy that is the subject of the report or the notice, it 
will normally suffice for the Chairman to invite them to make 
their submissions in writing. The duty of fairness probably 
does not require that each person with the right to comment 
on the interim report and the Commissioner's notice is also 
entitled to comment on the comments submitted to the 
Chairman by others. An opportunity to make written sub- 
missions may not satisfy the duty of fairness, however, when 
an issue of fact is involved, especially if the dispute turns on 
the credibility of a witness. 


27. Issues of credibility that may affect the outcome of an 
administrative process to which the duty of fairness applies 
can rarely be resolved satisfactorily without giving to the per- 
son concerned an opportunity to be heard orally: Cashin v. 
Canadian Broadcasting Corporation [1984] 2 F.C. 209, 215 
(F.C.A.); Singh v. Minister of Employment and Immigration 
[1985] 1 S.C.R. 177. Accordingly, when the Commissioner rejects 
a finding of fact made in the interim report, and the resolution 
of the dispute involves a question of credibility, fairness will 
normally require that the Chairman should not reverse the 
conclusion reached in the interim report without first arrang- 
ing for an oral hearing to be held on the issue in contention. 
When the complaint has been the subject of a public hearing 
by the Commission, it will be convenient to remit the matter 
to the panel that conducted the original hearing. Where no 
public hearing has been heid, the Chairman may reopen his 
review or investigation, and instruct his officials to interview 
the individuals concerned. 


Recommended Procedures 
28. On the basis of this analysis of the law, it is recommended 
that the following procedures are followed by the Commission 


Chairman prior to the issue of a final report under subsec- 
tion 45.46 (3). 
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(a) The Chairman should send to the complainant and to 
the member and, when a hearing has been held by the 
Commission, to the statutory parties and other partici- 
pants, a copy of all interim reports sent to the Com- 
missioner pursuant to paragraphs 45.42(3)(a) and (c), 
and subsections 45.43(3) and 45.45(14). The Com- 
mission’s interim report should not include details of 
matters that it decided to hear in private pursuant to 
subsection 45.45(11), and the Chairman should not 
include in his interim reports matters that in his view 
it is not in the public interest to disclose. 


(b) It may be strictly necessary to provide to persons other 
than the Minister and the Commissioner a copy of an 
interim report only when requested. However, it is appro- 
priate that a copy to be sent automatically to those enti- 
tled to receive one on request. This is consistent with 
the Commission’s objective to be and to appear to be 
open in its decision-making process. It also avoids the 

extra paperwork involved in advising those concerned 
of their right to request the interim report, and then 
replying to the request if and when made. 


(c) The duty of fairness probably does not require the Com- 
mission Chairman to publish to the world at large any 
of the interim reports. It may be argued that the interim 
report issued by the Commission following a public 
hearing should be regarded as if it were the reasons for 
judgment of a court or tribunal charged with the duty 
to act judicially. However, it should also be recalled that, 
despite the adjudicative hearing that the RCMP Act 
obliges the Commission to hold, the Commission's reports 
are neither final, nor a preliminary step before the issue 
of a report by the Chairman that has a dispositive effect 
on individual rights. Nonetheless, given the importance 
of openness in the Commission’s procedure, the public 
nature of the prior hearing, and the potential availability 
of a copy of the report from a party, good administrative 
practice strongly suggests that the Commission should 
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make its interim reports available to anyone who 
requests them, subject to whatever limitations are 
imposed by the Privacy Act, which this opinion does not 
address. 


(d) When the Chairman receives a Commissioner’s notice, 


he should send a copy of it to those entitled under the 
Act and by the duty of fairness to receive the interim 
report, inviting them to make written submissions on 
these documents by a specified date after their receipt. 
Given the potential variation in fact situations (includ- 
ing the complexity of the issues), it is difficult to prescribe 
a single time within which submissions must be filed 
in all cases. However, 14 days may normally be an appro- 
priate time, provided that extensions may be sought 
and granted as circumstances require. 


(e) In most cases, the Chairman will be able to issue the 


final report on the basis of the documents before him. 
However, he should normally not reverse or revise a 
finding of fact contained in an interim report by the 
Commission, especially if it involves a question of cred- 
ibility, without remitting it to the panel that conducted 
the hearing. Accordingly, when the notice, and the sub- 
missions made, indicate that the Commission’s findings 
of material fact may be in error or incomplete, the 
Chairman should refer the contentious or new issue to 
the Commission. The panel would then report its find- 
ings and recommendations to the Chairman. When an 
interim report has been issued by the Chairman fol- 
lowing his review or investigation of the complaint, he 
may direct his officials to interview those concerned in 
an attempt to resolve a disputed question of fact, and 
to report back to him. 


Fairness does not as a general rule require that mem- 
bers must be shown complainants’ submissions before 
making their submissions on the interim report and 
notice, or that complainants be given an opportunity 
to comment on members’ submissions. However, there 


188 


may be circumstances when the Chairman is of the view 
that fairness does indeed demand the taking of this extra 
step. If a disputed question of fact were referred back 
to the panel of the Commission that conducted the origi- 
nal hearing it would certainly be necessary for the par- 
ties to know in advance the allegations that formed the 
basis of the new hearing. The panel should afford the par- 
ties the same procedural rights (such as the right to cross- 
examine) that they had at the original hearing. Similarly, 
when the interim report was issued following the Com- 
mission Chairman’s review or investigation, the Com- 
mission officer who was asked to interview the persons 
concerned on a particular aspect of the complaint should 
also indicate to them the gist of the written submis- 
sions that had led to the reopening of the investigation. 
The Commission officer will normally not be required 
to conduct a formal hearing with cross-examination 
and other trial-type procedural rights. Fairness is quite 
consistent with an informal, non-adversarial and flexible 
procedural model. 


(g) Fairness does not require that the Commissioner be 
served with a second interim report, and be given an 
opportunity to revise his notice in the light of any new 
findings or recommendations made after the Chairman 
has considered the notice and the submissions made 
by the parties and other interested persons. The final 
report is, after all, only advisory to the Commissioner, 
although the publicity that it may have attracted, and 
the fact that its findings and recommendations have 
been made by an independent body (sometimes after a 
public hearing), will often persuade the Commissioner 
to adopt the measures that are recommended. The insti- 
tutional interest represented by the Commissioner is 
unlikely to confer an implied right to this additional dis- 
closure. Moreover, when the Chairman comes to issue 
his final report, he will be sufficiently aware of the issues 
that a second notice will not be necessary to ensure 
that the Commissioner's views are known. 
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(h) It may be suggested that, when the Chairman remits 
an issue for a further hearing by the panel of the 
Commission that held the original hearing, any mate- 
rial amendment that is made by the Commission to the 
findings and recommendations in the interim report 
must be contained in a second interim report, and sub- 
mitted to the Minister, and to the Commissioner who 
should then issue another notice. This, in turn, raises 
the possibility that the second round of interim report 
and notice should be disclosed for comment to the par- 
ties. It is obviously most unattractive to permit this kind 
of logically infinite protraction of the proceedings: see 
Wiseman v. Borneman (paragraph 13). One answer to 
the technical difficulty is to say that the Commission 
has discharged its statutory functions under section 
45.45 when it issues its interim report at the close of 
the original hearing. When a matter is remitted to the 
Commission by the Chairman in the course of his con- 
sideration of the Commissioner’s notice and any other 
submissions that he has received, the Commission is sim- 
ply acting as a delegate of the Chairman. Any findings 
that it makes after hearing fresh evidence are not incor- 
porated in a subsection 45.45(14) report, but are given 
to the Chairman to consider with the other material 
before him, in the same way that he would consider a 
report from an official of the Commission whom, after 
receiving the Commissioner’s notice and the complainant 
and member’s submissions, the Chairman had asked 
to reinvestigate an aspect of a complaint that had been 
the subject of a Chairman’s review or investigation. 


Conclusions 


29. I can summarize as follows my answer to the questions 
that I have been asked. 
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Question I1(a) In general, what procedures should the 


Answer 


Chairman follow in preparing final reports under 
section 45.46 of the RCMP Act in order to meet 
administrative law requirements with respect 
to fairness to the parties, evidence of bias and 
other relevant matters? 


Section C (paragraph 28) of this opinion pro- 
poses a code of procedure that, by virtue of the 
administrative law duty of fairness, the Chair- 
man should follow before issuing a final report 
under section 45.46 of the RCMP Act. 


Question 1(b) Is there a distinction to be made between final 


Answer 


reports written after Chairman’s reviews and 
investigations, on the one hand, and Commis- 
sion hearings, on the other? 


In my opinion, the duty of fairness applies to 
all final reports prepared by the Chairman pur- 
suant to subsection 45.46(3) of the RCMP Act, 
although it is also my view that the doubts about 
the applicability of the duty of fairness expressed 
in paragraph 10 have even less force when the 


- final report is prepared after a public hearing 


by the Commission: see paragraph 11(e). In 
addition, I have recommended that, when the 
parties make submissions in response to an 
interim report by the Commission, and to the 
Commissioner's notice, fairness may require 
the Chairman to arrange for an oral hearing to 
be held on any new issue of material fact, or to 
consider fresh evidence which may affect the 
content of the final report, particularly when a 
question of credibility is involved: see para- 
graphs 27 and 28 (e). 
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Question 2 


Answer 


Answer 


In particular, are complainants and members 
of the Force entitled to: 


(a) obtain from the Commission copies of the 
Commissioner’s notice, once it has been 
received by the Commission and before the 
Chairman has prepared his final report? 


Yes, although it is possible that a court may con- 
clude that the duty to disclose a Commissioner’s 
notice only arises when, as a result of the notice, 
the Chairman proposes to amend a finding (espe- 
cially of a factual nature) or recommendation 
contained in the interim report. 


(b) make submissions to the Chairman with 
respect to issues relating to (i) evidence, 
(ii) law, and (iii) RCMP policy matters that 
the Chairman would, or should, in the view 
of the party making the submission, be con- 
sidering in preparing final reports? 


Yes. An opportunity to make written submis- 
sions on issues of law and policy will normally 
satisfy the duty of fairness. However, when the 
issue relates to fresh evidence or a new ques- 
tion of fact, fairness may require the Chairman, 
either to arrange for the matter to be heard by 
the panel of the Commission that conducted 
the original hearing before issuing the interim 
report, or in cases where no public hearing was 
held, to ask an official to interview the persons 


concerned in an attempt to resolve the dispute. 
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Question 3 


Answer 


If the Commissioner's notice was sent to the 
parties, and if the parties made submissions, 
should the Commissioner be entitled to make 
a response or revise his notice? 


No (paragraph 28 (g)). However, subject to what- 
ever restrictions the Privacy Act may impose, 
the Chairman may, in any case where he thinks 
it warranted, invite the Commissioner to comment 
on the submissions received from the parties. 


May 2, 1991 
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